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FEBRUARY 17, 1876, a collision took place in the English 
Channel, off Dover, one mile and nine-tenths of a mile from 
Dover pier, and within two and a half miles of Dover beach, 
between the English steamer Strathclyde and the German steamer 
Franconia. <A hole was pierced in the hull of the Strathelyde, 
which soon sunk, and many lives were lost. The Franconia made 
no attempt to render assistance ; but steamed away, without low- 
ering its boats into the water. The excuse of the German captain 
was that he supposed his own vessel to have been badly injured ; 
and that the English pilot on board, who was not then in charge, 
but had been a very short time before, having been sent to ascer- 
tain the extent of damage, returned and cried out, “* For God’s 
sake ! put the helm a-port, and run to the shore: I think our ship 
is going to sink too.” Cross-actions of collision between the two 
vessels were tried about the Ist of May, 1876, in the admiralty 
division of the High Court of Justice, before Sir Robert Philli- 
more and two elder brethren of the Trinity House, by whom the 
Franconia was adjudged wholly to blame. An appeal was taken, 
which was heard in December, before James, Lord Justice, and 
Baggallay and Brett, admiralty judges; and resulted in an 
affirmation of the judgment below, and a dismissal of the appeal. 

Meantime, Ferdinand Keyn, the German captain, was arrested 
at Dover, on the charge of manslaughter by negligence. He was 
tried at the Old Bailey, in April, according to the course of the 
common law in the Central Criminal Court, before Pollock, B., 


VOL. XI. 41 


626 


THE CASE OF THE “ FRANCONIA.” 


and a jury, and found guilty ; whereupon the presiding judge 
reserved the question whether that court had jurisdiction. The 
Central Criminal Court has power to hear and determine offences 
* committed on the high seas and other places within the juris- 
diction of the admiralty of England.” 

The question of jurisdiction was twice argued before the court 
for crown cases reserved: the first time before five judges, who, 
differing in opinion, ordered a reargument. This was had in 
June, 1876, before fourteen judges, one of whom died before the 
judgments, and the others delivered their opinions in November, 
holding, seven to six, that the court had no jurisdiction. 

The Crown was represented by the Attorney and Solicitor 
Generals, with other assistants; and the leading counsel for the 
Franconia in the collision suits, as well as for the defendant in 
the criminal trial, was Benjamin, Q. C., formerly a distinguished 
member of the bars of Louisiana and the Supreme Court of the 
United States; for years a Senator from Louisiana; afterwards 
Attorney General, Secretary of War and of State for the Rebel 
Government ; who fled to England at the close of the rebellion, 
and, being called to the English bar at upwards of fifty-five years 
of age, has attained there, with inconceivable rapidity, an enor- 
mous practice and a conspicuous position. 

We do not propose to review exhaustively this cause, which 
is likely long to be celebrated ; but simply to call attention to a 
few of the points involved, which seem to us important and in- 
teresting : — 

First. All the judges appear to have agreed that the limits 


of English counties extend only to low-water mark. Thus, Sir 
Robert Phillimore said : — 


“ The jurisdiction which now exists over offences committed at sea is 
that which was once possessed by the court of the admiral. The county 
extends to low water mark, where the ‘high seas’ begin. Between high 
and low water mark, the courts of Oyer and Terminer had jurisdiction 
when the tide was out; the court of the admiral, when the tide was in.” 


Chief Justice Cockburn declared : — 


“ Whatever of the sea lies within the body of a county is within the 
jurisdiction of the common law; whatever does not, belonged formerly to 
that of the admiralty, and now belongs to the courts to which the juris- 
diction of the admiral has been transferred by statute ; while in the estu- 
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aries or mouths of great rivers, below the bridges, in the matter of murder 
and mayhem, the jurisdiction is concurrent. On the shore of the outer 
sea, the body of the county extends so far as the land is uncovered by water. 
And so rigorous has been the line of demarcation between the two jurisdic- 
tions, that, as regards the shore between high and low water mark, the juris- 
diction has been divided between the admiralty and the common law, 
according to the state of the tide. Such was the law in the time of Lord 
Coke, and such it is still.” 


Apparently, all the judges concurred in this statement. Indeed, 
all who were in favor of sustaining the conviction must neces- 
sarily have done so, since, if the manslaughter had been committed 
within the body of the county of Kent, the Central Criminal 
Court, an admiralty tribunal, could have had no jurisdiction, and 
the defendant must have been tried at the assizes for that county. 
It is by no means clear, upon the authorities, that the same rule 
as to county limits is established in the United States. In a very 
learned note to Commonwealth v. Roxbury, 9 Gray, 512, the pres- 
ent Chief Justice of Massachusetts remarks: “ The boundaries of 
counties are co-extensive with the limits of the Commonwealth, 
for all purposes not affected by the constitution and laws of the 
United States.” Of course this qualification merely means, that, 
for certain purposes within these limits, the sovereignty of the 
Commonwealth may be subordinate to that of the United States, 
under its Constitution and laws. The annotator could not have 
intended it to be understood that the limits of counties, as territo- 
rial divisions, shift or vary according to circumstances. In the 
opinion of Chief Justice Shaw, in the case annotated, it is said: 
“Counties are composed of towns; and for many purposes the 
body of the county extends not only over the shores of the sea, 
but to some distance below the ebb of the tide, — for many pur- 
poses of civil and criminal proceedings, and for some purposes of 
jurisdiction.” Previously, the same court had held, that “all 
creeks, havens, coves, and inlets lying within projecting head- 
lands and islands, and all bays and arms of the sea lying within 
and between lands not so wide but that persons and objects on 
the one side can be discerned by the naked eye by persons on the 
opposite side, are taken to be within the body of the county.” 
Commonwealth v. Peters, 12 Met. 392. Very many authorities, 
English and American, sustain the accuracy of this statement. The 
question of difficulty is, How far do the boundaries of counties 
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extend, not upon bays and harbors “ inter fauces terre,” but off 
the coast, ** upon the shores of the outer sea”? This question as 
to the limits of counties can arise only upon the assumption that the 
territorial domain of the State extends beyond low-water mark. 
If the line of the State stops there, that of the county can, of 
course, go no further; but if the territorial domain of the State 
extends a marine league farther, is the boundary of the county 
co-extensive therewith? In New York, under a penal statute of 
no extra-territorial force, an action was brought by an adminis- 
trator to recover damages for causing the death of his intestate 
by drowning, in consequence of a collision between a sloop, on 
board of which he was, and a steamboat owned by the defendant 
corporation. The case depended entirely on the question, whether 
the waters of Long Island Sound, below low-water mark, within 
a mile off shore, were within the State of New York. The court 
said, ** We think there is no force in the suggestion, that, if the 
State owns to the centre of the sound, a considerable part of our 
domain is not partitioned into counties and towns. Even if the 
statute, in declaring the bounds of the counties bordering on 
the sound had limited them in terms to the line of low-water 
mark, it would indicate nothing but the mere fact that the legis- 
lature had deemed their extension to the exterior water-line of 
the State a matter of no practical importance ; but, in the absence 
of any such limitation, we are clearly of opinion that the respec- 
tive counties and towns which are bounded generally on the 
sound comprehend within their limits the waters between their 
respective shores and the water-line of the State.” Mahlee v. 
Transportation Co., 35 N. Y. 358. 


In November, 1859, an indictment for kidnapping was tried in 
the Superior Court for Barnstable County, where the offence con- 
sisted in the transfer of a fugitive slave from the brig on which 
he had concealed himself, at Pensacola, to another vessel, with a 
view to return him to slavery in Florida. The two vessels were 
lying off Hyannis, far beyond low-water mark, though less than 
three miles from the shore. The defence claimed that the crime 
was not committed within the body of the county of Barnstable ; 
the government, that the place was a part of a bay or harbor 
inter fauces terre. The principal question submitted to the jury, 
who returned a verdict of “ Not guilty,” was whether the limits of 
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the county extended to the place where the two vessels lay, from 
one to the other of which the fugitive was transferred. The 
court held that these limits extended between the points of land, 
as far as objects could reasonably be discerned, from shore to 
shore, and no farther. In the course of the trial, the presiding 
judge remarked, “If the jurisdiction of the State extends to the 
distance of a marine league from the shore, as I suppose it does, 
it does not follow, as a matter of course, that the jurisdiction of the 
county of Barnstable extends to that distance. I donot find any 
authority to that effect.” This nisi prius ruling was made by one 
of the ablest men of his day,! who shortly after declined the 
place of Chief Justice of Massachusetts, upon the resignation of 
Shaw, C. J. But we refer to it, chiefly because it led to the 
immediate passage of the following statute, 1859, c. 289 (Gen. 
St. c. 1, §1.):— 


“ The territorial limits of this Commonwealth extend one marine league 
from its sea-shore at low-water mark. When an inlet or arm of the sea 
does not exceed two marine leagues in width between its head-lands, a 
straight line from one head-land to the other is equivalent to the shore line. 
The boundaries of counties bordering on the sea extend to the line of the 
State as above defined. The jurisdiction of counties separated by waters, 
within the jurisdiction of the State, is concurrent upon and over such 
waters.” 


The validity of so much of the foregoing enactment as declares 
the boundaries of counties to be co-extensive with the territorial 
limits of the Commonwealth is obviously indisputable. To the 
remaining provisions of the section we shall refer hereafter. 
Second. Chief Justice Cockburn occupies considerable space 
in criticising and controverting the statement in Hale’s Pleas of 
the Crown, vol. ii. p. 12, that, prior to the 35 Edw. III, a.v. 
1362, the court of King’s Bench had usually cognizance of 
treasons and felonies done on the narrow seas, though out of 
the boundaries of counties. He reviews at length the eight 
cases cited in support of this dictum ; and arrives at the conclusion, 
that the King’s Bench, in dealing with cases occurring below 
low-water mark, and therefore dehors the limits of any county, was 
deemed to be exceeding its lawful authority. The probability is, 


1 Charles Allen, of Worcester, to whose memory we cannot refrain from paying a 
passing tribute of affectionate respect. 
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he says, that the exercise of this jurisdiction was looked upon as 
a usurpation which it was thought necessary to restrain. But Sir 
Travers Twiss, the learned writer on international law, in an 
article! called forth by the case of the Franconia, has given a full 
account of the most ancient case on the subject decided in 25 
Edw. I., A.p. 1297, in which the judges of this court used strong 
language as to their jurisdiction upon the high seas. One of 
them, Metingham, J., declaring, “* We ‘say we have as much 
power to take cognizance of an act done upon sea as upon 
land.” 

Curiously enough, in a recent Massachusetts case, Gray, C. J., 
has taken occasion to apply to this question his remarkable 
powers of research. He says, “In the most ancient times of 
which we have any considerable records, the English courts of 
common law took jurisdiction of crimes committed at sea, both 
by English subjects and by foreigners.”? In the course of 
his dissertation he quotes at length from Sir Matthew Hale’s 
unpublished treatise on the admiralty jurisdiction, preserved 
among the Hargrave MS. in the British Museum; a copy of 
which, procured more than forty years ago by Charles Sumner 
for Judge Story, is now the property of the Chief Justice. 
We will quote sentences only from Lord Hale’s treatise: ** An- 
ciently, at common law, criminal causes done upon the high sea 
were heard and determined in the King’s Bench, upon an indict- 
ment in an adjacent county . . . The jurisdiction of the com- 
mon law is far more ancient than that of the admiralty, and the 
latter of no ancienter addition than Edw. I.”’ On the whole, we 
think that Chief Justice Cockburn is mistaken in supposing this 
jurisdiction to have been usurped, and in excess of the right- 
ful authority of the King’s Bench. But little more than anti- 
quarian interest can attach to such a discussion at the present 
day. 

Third. The Crown claimed a conviction on the ground that the 
crime was committed upon a British vessel, and therefore within 
English territorial jurisdiction. This contention was the occasion 
of much ingenious and subtle reasoning. The deceased, when 
drowned, was on board an English steamer; and the defendant, 
having caused her death, was therefore guilty, said the minority 


1 Law Magazine, February, 1877. 
2 Commonwealth v. McLoon, 101 Mass. 1. 
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of the court. If it had been an intentional and malicious act, 
this might have been so, answered the majority; but an act of 
negligence was the only thing chargeable upon the accused, and 
that was wholly committed on the German steamer beyond Eng- 
lish jurisdiction. Mr. Benjamin is said to have admitted that a 
foreigner would be liable for murder committed within the three- 
mile belt. His words were, “If a man intentionally fires at a 
man, I should not contest it might be murder, whether I carry 
that admission too far or not.””"?_ This concession, and the argu- 
ment of the minority on the point, were founded mainly on the 
authority of Rex v. Coomes (1 Leach, Cr. C. 388; East P. C. 
p- 367), in which, on a trial for murder under an admiralty com- 
mission, all the judges held, that where a shot had been fired from 
the shore at a person in a vessel on the sea, and had killed him 
there, the offence was cognizable in admiralty. Chief Justice 
Cockburn said, that case, “in my opinion, was rightly decided, 
and I think the same principle would apply where the master of 
a vessel purposely ran down another, and by so doing caused 
the death of a person on board. For, though his immediate act 
is confined to running his ship against the other, it is, neverthe- 
less, his act which causes the ship run down to sink. It is as 
much his act which causes the death of the person drowned as 
though he had actually thrown such person into the water. If, 
therefore, the defendant had purposely run into the Strathelyde, 
I should have been prepared to hold that the killing of the de- 
ceased was his act, where the death took place ; and consequently 
that the act —in other words, the offence of which he has been 
convicted — had been committed on board a British ship. 
Whether the same principle would apply to a case of man- 
slaughter arising from the running down of another ship, through 
negligence, or to a case where death is occasioned by the careless 
discharge of a gun, is a very different thing, and may admit of 
serious doubt. For, in such a case, there is no intention accom- 
panying the act into its ulterior consequences. The negligence 
in running down a ship may be said to be confined to the im- 
proper navigation of the ship occasioning the mischief: the party 
guilty of such negligence is neither actually, nor in intention, and 
thus constructively, in the ship on which the death takes place.” 


1 Opinion of Grove, J. 
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This subtle distinction between murder and manslaughter is 
wholly repudiated by the minority of the judges, inasmuch as it 
is founded upon the hypothesis, that one who intentionally causes 
a homicide in another jurisdiction is constructively present where 
the act is done; but that one who, under the same circumstances, 
by reckless negligence causes death, is not constructively present 
when the consequences of his negligence occur. It would seem 
to follow, that, where homicide is intentional, but reduced by 
adequate provocation to the grade of manslaughter, the defend- 
ant would be equally amenable as if his offence were murder. 
So that manslaughter by negligence is the only kind of criminal 
homicide excluded by this part of the reasoning of the Chief 
Justice, where the act is done in one jurisdiction, and the actor 
is in fact personally elsewhere. But he does not leave the argu- 
ment thus: he proceeds to maintain that the true question is 


not, whether the death, which no doubt took place in a British | 


ship, was the act of the defendant in such ship, but whether the 
defendant, at the time the act was done, was himself within Brit- 
ish jurisdiction. His language is: — 


“Tn order to render a foreigner liable to the local law, he must, at the 
time the offence was committed, have been within British territory if ou 
land, or in a British ship if at sea . . . According to the doctrine of Lord 
Coke, in Calvin’s case (5 Co. R.), protection and allegiance are correlative ; 
or, as I prefer to put it, it is only for acts done when the person doing 
them is within the area over which the authority of British law extends, 


that the subject of a foreign State owes obedience to that law, or can be 
made amenable to its jurisdiction.” 


In an earlier part of the opinion he had said : — 


“The jurisdiction of the admiral, though largely asserted in theory, 
was never, so fur as I am aware, — except in the case of piracy, which, as 
the pirate was considered the communis hostis of mankind, was triable any- 
where, — exercised, or attempted to be exercised, in respect of offences, over 
other than English ships. No instance of any such exercise, or attempted 


exercise, after every possible search has been made, has been brought to our‘ 
notice.” 


And again he says: “The admiral never had jurisdiction 
over foreign ships on the high seas.” 

We pass by, for want of space, the discussion of these inter- 
esting questions as to the jurisdiction of English admiralty and 
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common-law courts. The Federal courts have no common-law 
criminal jurisdiction ; but take cognizance solely of crimes pun- 
ishable under express statutes of the United States. By succes- 
sive enactments, both murder and manslaughter, resulting from 
blows, wounds, or poisoning on the high seas, are punishable 
where the death takes place on land. Although the language 
of these statutes is general, yet they are not held to extend 
to the acts of foreigners on board foreign vessels. The same 
construction has been put in England upon the St. of 9 Geo. 
IV. c. 81, § 8. But, in Michigan and Massachusetts, very similar 
acts have been held to have a more extensive application. In 
Commonwealth v. Macloon, 101 Mass. 1, the officers of a British 
ship — one of whom was an Englishman, and the others citizens 
of Maine — maltreated, on board the English vessel on the high 
seas, an American seaman, so that he died of the injuries thus 
inflicted in Boston ; and they were all three convicted of man- 
slaughter. We have already, in another connection, referred to 
this very elaborate opinion, which deals exhaustively with all the 
learning on the subject. We do not think the English statute 
fairly distinguishable from that of Massachusetts, of which that of 
Michigan is confessedly in substance a copy. But the principle 
that a State may properly by statute punish a wrongful act done 
elsewhere, which has been attended with fatal consequence within 
its borders, if the guilty party can there be brought to justice, 
seems to us unobjectionable in theory, and supported by strong 
considerations of expediency. 

To say that one who owes no allegiance to a government is 
not punishable for an act done beyond its jurisdiction, is a 
plausible and well-sounding aphorism. In a sea-girt island, 
the whole of which constitutes a single kingdom, such a state- 
ment is naturally accepted as the enunciation of an incon- 
trovertible principle ; but, where an invisible line separates two 
governments along a frontier of thousands of miles, very different 
views are likely to prevail. A citizen of Northern Maine, New 
Hampshire, or Vermont, with criminal negligence, may maintain 
there an insecure dam, which giving way, the flood of rushing 
waters may destroy property or life in the Dominion of Canada ; 
or he may carelessly let loose a dangerous animal, which may do 
mischief across the frontier-line; or he may recklessly, but 
without design, so use a fire-arm as to injure or kill a person’ 
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across the border. In all such cases, civil liability for damages is 
conceded to exist in the jurisdiction where the harm is done, 
though the guilty person has never been personally there. Is 
not the power to punish criminally for a tort, if the legislature 
choose to confer it, co-extensive with the power to exact damages 
for it in a civil action? To limit criminal jurisdiction over homi- 
cide where the fatal deed was done in foreign territory, but death 
ensued within the realm, to cases of intentional homicide, and to 
resort to the legal fiction of the constructive presence of the 
wrong-doer at the place of death, seem to us to establish, by arti- 
ficial and inconclusive reasoning, an inadequate and unsatisfactory 
rule. Indeed, Chief Justice Cockburn says: — 


“One who from the deck of a vessel, by the discharge of a gun, either 
purposely or through negligence, kills or wounds auother, is not thereby 
transported from the deck of his own vessel to that of the other. But, iu 
order to render a foreigner liable to the local law, he must at the time the 
offence was committed have been within British territory, if on land, or, if 
at sea, ina British ship. I cannot think that, if two ships of different nations 
met on the ocean, and a person on board of one of them were killed or 
wounded by a shot fired from the other, the person firing it would be 
amenable to the law of the ship in which the shot took effect.” 


We think that this reasoning requires the adoption of the rule, 
that no one can be punished for any crime not done by him while 
personally present within the territorial jurisdiction of the sover- 
eignty wherein the act was committed, unless, if absent, he was 
amenable to its laws because he owed allegiance to its govern- 
ment. For ourselves, we prefer the principle enunciated by Chief 
Justice Gray in McLoon’s case, that every government possess- 
ing the essential attributes of sovereignty ‘* has the general power 
to declare any wilful or negligent act, wherever committed, which 
causes an injury to person or property within its territory, to be 
a crime, and to provide for the punishment of the offender upon 
his being apprehended within its jurisdiction.” ‘* Whenever any 
act, which, if committed wholly within one jurisdiction, would be 
criminal, is committed partly within and partly without that 
jurisdiction, the question is, whether so much of the act as oper- 
ates in the State where the offender is indicted and tried has 
been declared to be punishable by the law of that jurisdiction.” 
Fourth, The main question remains to be adverted to. How 
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far off shore does the territorial sovereignty of England extend? 
Are the limits of the realm fixed at low-water mark ; or, along 

the coast, do they include, for general purposes of jurisdiction and 

dominion, a belt or zone of the breadth of a marine league from the 

shore? No one of the judges appears to have countenanced the 

notion of any further extent of sovereignty. The idea of do- 

minion over the narrow seas was universally rejected, even with- 

out being asserted in any quarter. In the very powerful judgment 

of Chief Justice Cockburn, it is scornfully repudiated. But to 

treat with wrathful scorn conclusions contrary to his own, seems 

to be an intellectual peculiarity of the Chief Justice; who has, 

however, fully established his place among the most powerful 

legal intellects of this generation, —a place to which he would 
have fairly entitled himself if he had produced nothing else 

besides his charge to the jury in the Tichborne trial and his judg- 
ment in the case under discussion. A kind of careless strength in 
the general tenor of his discourse, and immense vigor whenever 
his powers are fully aroused, seem to be his chief characteristics, 
rather than accurate research and calm judicial impartiality. 
Throughout the opinion in the Franconia case, the abundant cita- 
tions of authorities appear to bear internal evidence of having 
been collected for his use by some subordinate rather than of 
having been derived from original sources by his own laborious 
investigations. 

To the ancient doctrine maintained by Sir Leoline Jenkins, 
and by Selden in the treatise styled ** Mare Clausum,” he refers 
in such terms as the following: ‘* All these vain and extravagant 
pretensions have long since given way to the influence of reason 
and common sense. The claim to such sovereignty, at all times 
unfounded, has long since been abandoned.” After many such 
emphatic disclaimers of Britannia’s ancient pretensions to rule the 
waves as a part of her kingdom, he proceeds to deal with the prop- 
osition that there is a territorial sea which forms a part of the 
realm ; and he denies altogether that any territorial right of a 
nation bordering on the sea exists over that portion of the 
adjacent waters which are within three miles of the coast. “ The 
only distinction known to the law of England as regards the sea,” 
he says, “ is such part of the sea as is within the body of a coun- 
try, and such as is not. Sucha thing as sea, which shall be at one 

and the same time high sea and also part of the territory of the 
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realm, is unknown to the present law, and never had an existence 
except in the empty and senseless theory of a universal dominion 
over the narrow seas.”’ Indeed, he traces back to the ancient 
assertion of sovereignty over the narrow seas, the origin of the 
modern doctrine of jurisdiction over the three-mile zone, and 
rejecting indignantly, as extravagant, the earlier pretensions, he 
seems to infer that therefore the modern doctrine is untenable: 
a conclusion which to our mind is a non sequitur. He appar- 
ently agrees that a nation has the right, under the settled princi- 
ples of international law, to insist that the sea within three miles 
of its coast shall be treated, in the event of war between other 
powers, as neutral territory, within which no warlike operations 
shall be carried on; and also that foreigners may lawfully be 
excluded from the fisheries within three miles of the coast. 
** Possibly,” he observes, “it may not be too much to say that, 
independently of treaty, the three-mile belt of sea might at this 
day be taken for these purposes as belonging to the local State.” 
But he denies emphatically, and with frequent reiteration, that, 
independently of legislation, the courts can exercise any territo- 
rial jurisdiction beyond low-water mark. If Parliament should 
see fit to treat the three-mile zone as part of the realm, “* that such 
legislation, whether consistent with the general law of nations 
or not, would be binding on the tribunals of this country, — 
leaving the question of its consistency with international law 
to be determined between the governments of the respective 
nations, —can, of course, admit of no doubt.’”’ But he insists 
that the power of Parliament to legislate cannot make up for the 
absence of actual legislation. 

Turning to the opinions of the minority of the court, the best 
statement is found in that of Sir Baliol Brett, who says: — 


“The dispute is whether, by the consent of all, certain limited rights 
are given to the adjacent country, such as the right that the waters should 
be treated as what is called a ‘neutral zone ;’ or whether the water is, by 
the consent of all, given to the adjacent country as its territory, with all 
rights of territory: it being agreed by such country, with all others, that 
all shall have a free right of navigation or way over such waters, for harm- 
less passage, and some other rights. 

“If the latter view be correct, the adjacent country has the three miles 
as its property, —as under its dominion and sovereignty : if so, those three 
miles are its territorial waters, subject to the right of property, dominion, 
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and sovereignty. These are all the rights, and the same rights, which a 
nation has, or can have, over its land territory. If, then, such be its rights 


over the three miles of sea, that sea is as much part of its country or terri- 
tory as its land.” 


Probably, little practical importance will attach in the future 
to the diversity of opinion developed in this discussion. If the 
power to legislate over the three-mile zone, as a part of its terri- 
torial dominion, should be exercised by any State or nation, it 
seems unlikely that any serious objection or complaint will be 
made by any other power. Very great advantages, and rare and 
trifling inconveniences, seem to us likely to result from treating 
the three-mile belt as a part of the territory of the adjacent State, 
to the same extent as harbors and small bays are now so treated, 
by universal consent. And we perceive no inconsistency in prin- 
ciple, or practical difficulty, in holding that this territorial sover- 
eignty is subject to the right or easement of navigation over 
the littoral waters to be enjoyed by all the world except alien 
enemies. Nor would it be impracticable to adopt the rule that 
foreign vessels, while enjoying this right of peaceful passage over 
such territorial waters, should be exempt from the municipal laws 
of the country as to all acts done on the vessels, which inflict no 
injury upon persons not on board. By the law of France, an 
immunity from criminal jurisdiction exists to this extent as to 
crimes committed upon foreign vessels in French harbors; the 
government choosing to forego the exercise of its authority over 
the foreign vessel and crew, except when they disturb the peace 
and good order of the port. Opinion of Sir R. Phillimore. 

In consequence of the case of the Franconia, ‘a territorial 
waters jurisdiction bill” was introduced in the House of Com- 
mons, which came up for discussion, April 18, 1877. In the 
course of the debate, the necessity of some legislation seemed 
to be universally admitted. The Attorney-General conceded that 
two propositions were established : — 


“ First, That a certain belt or zone of water round the coast was territo- 
rial water, and formed part of Her Majesty’s dominions. Secondly, That 
that belt or zone of water, being part of the territory of Her Majesty, Par- 
liament had a right, by legislation, to give the courts of the country juris- 
diction over it. It was abundantly clear that it was the recognized law of 
nations, that there was a belt of ocean which really and truly formed part 
of the State it adjoined, although some doubt was expressed as to the 
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width of that belt. That belt of ocean was subject to the easement of the 
right of free passage over it by the ships of every nation of the world; 
but, subject to that easement, it formed part of the territory of the country 
whose shores it washed. If that were so, then it was equally clear that 


Parliament had the right, by enactment, to give the courts of this country 
jurisdiction over it.” 


The bill proposed was withdrawn by its mover, Mr. Gorst, on 
the ground that the matter ought to be intrusted to the gov- 
ernment, after many assurances that the real urgency of the 
subject was fully recognized by the ministry; but that its difficulty, 
delicacy, and intricacy required further investigation and delib- 
eration. 

In this situation, we leave the English aspect of this question, 
and turn to examine briefly its condition under the legislative 
and judicial decisions of our own country. We have already 
quoted the Massachusetts statute of 1859, which declares that 
“the territorial limits of the Commonwealth extend one marine 
league from its sea shore, at low-water mark.” Previously, in 
1855, the right to regulate the time and manner of taking fish 
in the sea had been affirmed by the highest court of the Com- 
monwealth. In passing upon the validity of a statute which for- 
bade seining fish within one mile from the shores of Nantucket 
and certain smaller islands, Chief Justice Shaw said : — 


“ Being within a mile of the shore puts it beyond doubt that it was 
within the territorial limit of the State, although there might in many 
cases be some difficulty in ascertaining precisely where that limit is. We 
suppose the rule to be, that these limits extend a marine league, or three 
geographical miles, from the shore; and, in ascertaining the line of the 
shore, this limit does not follow each narrow inlet or arm of the sea; but, 
when the inlet is so narrow that persons and objects can be discerned 
across it by the naked eye, the line of territorial jurisdiction stretches 


across from one headland to the other of such inlet.” Dunham vy. Lam-— 


phere, 3 Gray, 270. 


In the Supreme Court of the United States, it was decided, as 
early as 1818, in a judgment delivered by Marshall, C. J., “ that 
the jurisdiction of a State is coextensive with its territory, — 
coextensive with its legislative power; but that whatever may 
be necessary to the full and unlimited exercise of admiralty and 
maritime jurisdiction is in the government of the Union. Con- 
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gress may pass all laws which are necessary and proper for giving 
the most complete effect to this power. Still, the general juris- 
diction over the place, subject to this grant of power, adheres to 
the territory as a portion of sovereignty not yet given away.” 
United States v. Bevans, 3 Wheat. 336. 

In a later case, the same court declared, ‘* Whatever -risk 
below low-water mark is the subject of exclusive propriety and 
ownership belongs to the State on whose maritime border and 
within whose territory it lies, subject to any lawful grants of that 
soil by the State, or the sovereign power which governed its 
territory before the Declaration of Independence. But this soil 
is held by the State, not only subject to, but in some sense in 
trust for, the enjoyments of certain public rights; among which is 
the common liberty of taking fish, as well shell-fish as floating 
fish. The State holds the propriety of this soil for the conserva- 
tion of the public rights thereon, and may regulate the modes of 
that enjoyment so as to prevent the destruction of the fishery. 
In other words, it may forbid all such acts as would render the 
public right less valuable or destroy it altogether. This power 
results from the ownership of the soil, from the legislative juris- 
diction of the State over it, and from its duty to preserve unim- 
paired those public uses for which the soil is held. It has been 
exercised by many of the States.”” Whether the liberty of taking 
oysters belonged exclusively to the citizens of Maryland, or to 
them in common with all the citizens of the United States, was 
left undecided ; as also the question whether the national gov- 
ernment, by treaty or act of Congress, could grant to foreigners 
the right to participate therein. Smith vy. Maryland, 18 How. 71. 
But a vessel owned by a citizen of Pennsylvania, and duly enrolled 
and licensed to be employed in the coasting trade and fisheries, 
was adjudged to have been lawfully forfeited by a county court of 
Maryland for violating a statute of that State. 

Some of the questions thus left undetermined have been adju- 
dicated before the same tribunal, as recently asin May, 1877. In 
McCready in error v. Virginia, the entire court has held that a 
State can lawfully prohibit the inhabitants of another State from 
participating in its fisheries within tide-waters ; that the owner- 
ship of the bed of the sea, the tide-waters themselves, and the 
fish in them, so far as they are capable of ownership while run- 
ning, is vested in the respective States within the jurisdiction of 
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which these waters are, as a property right, subject to the para- 
mount right of navigation, the regulation of which in respect to 
foreign and inter-state commerce has been granted to the United 
States ; but that there has been no such grant of power over the 
fisheries which remain under the exclusive control of the State. 
The soil covered by water is as much a part of the public domain 
as the dry land, and is equally within the exclusive control of 
State legislation. 

Neither of these decisions, however, determines the extent of 
the territorial jurisdiction of the States of the Union, either off 
the coast of the sea or within bays and gulfs between headlands. 
It is tolerably safe to assert that there is no just claim to extend 
territorial sovereignty beyond a marine league from the shore, 
except in bays the headlands of which are not more than six 
miles apart. To this conclusion all the reasoning of all the judges 
in the case of the Franconia strongly tends; and it accords with 
the vast preponderance of such authority as can be collected 
from treaties, diplomatic discussions, and the writings of au- 
thors on international law. The consensus of jurists and the 
common consent of civilized nations have apparently settled this 
limit beyond reasonable controversy. Should any government at 
the present day assume sovereignty over a more extensive portion 
of the sea, either by way of general jurisdiction or control of 
the fisheries, or for any other purposes, its pretensions would be 
likely to be rejected and resisted by all other civilized nations. 


Dwicut Foster. 
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PRIMITIVE NOTIONS IN MODERN LAW. 
No. II. 


THE object of the following investigation is to prove the historical 
truth of a general result, arrived at analytically in the pages of 
this Review five years ago.’ It shall be stated in a few words. 
All special rights are legal consequences of a special group of 
facts. The law determines what facts must co-exist for special 
consequences to follow, as well as what the consequences shall 
be. Thus the courts say, that, for a binding contract, there must 
be not only a promise, but a consideration and so forth. Then 
the legislature adds, that, in contracts of certain sorts, there 
must also be a writing. A party is entitled to any given right 
in the first instance, because all the requisite facts are true of him. 
But it frequently happens, especially in modern law, that a per- 
son acquires the special right, although the facts upon which it 
is primarily founded are not true of him, or are true only in part. 
In this way not only has the sphere of alienability been extended, 
but the peculiar consequences attached to privity of title have 
been introduced into the law. How does this happen? How 
can a man who has not used a way for twenty years acquire a 
.tight by prescription? How can a man sue or be sued on a con- 
tract to which he was not a party? The article referred to 
furnished further examples, and the answer there given was that 
in such cases there is a fictitious identification of distinct persons 
for the purpose of transferring or completing the right. We have 
now to consider what light history will throw on the same ques- 
tion, and for that purpose it will be well to start with the test case. 
If a man, who has used a way over his neighbor’s land to his own 
for ten years, sells his estate, and the buyer goes on with the use 
for ten years more, the buyer gets the same advantages which he 
would have gained by using the way himself for the whole twenty 
years. In other words, a buyer can add the seller's time of 
adverse user to his own, for the purpose of making out an enjoy- 


17 Am. Law Rev. 46. 
VOL. XI. 42 
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ment long enough to give him a right by prescription. What is 
the legal reason for this rule? Or, since the law so decides, why 
is an opposite rule laid down for a disseisor ? 

No need seems to have been generally felt of any other expla- 
nation than the spontaneous action of intelligence, irrespective of 
special conditions. Bearing in mind, however, that the ques- 
tion is not how men came to desire the advantage in question, 
but by what reasoning the law brought it to pass, an attempt 
will be made to show that the rule as to the joinder of times 
between buyer and seller grew out of an analogy which, after con- 
siderably affecting the Roman law, has had a still wider influence 
upon our own; which has, indeed, become one of those funda- 
mental assumptions which it is the business of the jurist to mark 
and to explain. Some readers of this Review will be prepared to 
find the analogy sought in the relation of heir to ancestor. 

For the purposes of the law, the heir was feigned to be the same 
person as the ancestor, not by an arbitrary invention, but on 
grounds which have long been understood. This fiction of iden- 
tity was used by the pretors and jurisconsults to cover the fact 
that there had been a change, and to account for the heir’s assum- 
ing rights and obligations which he could not assume in his own 
character. The fiction was so convenient that it was extended 
by another. The blood relations to whom the pretor gave the 
benefits of the inheritance, although they were not heirs, and 
could not be admitted to the succession according to the strict- 
ness of the jus civile,! were allowed by him to sue for property 
or debts belonging to the inheritance, on the fiction that theye 
were the civil heirs. The bonorum possessor, we are told by 
Gaius, “ ficto se herede agit.”?  Heredis loco constituuntur,” in 

the language of Ulpian.? So the fidei commissarius, who was a 
pretorian successor,* “in similitudinem heredis consistit.” 5 

One of the early forms of instituting an heir, it will be remem- 
bered, was a sale of the familia.® This sale of the universitas was 
extended beyond the case of inheritance to that of bankruptcy, 
when it was desired to put the bankrupt’s property into the hands 
of a trustee for distribution. The “ emptor bonorum,” as he was 


1 P. 38, 8, 1, pr. 2 rv. § 84. 
3 Fragm. xxviii. § 12; D. 37, 1,2. 4 D. 41, 4, 2,§ 19; D. 10, 2, 24. 


5 Nov. 1,1, §1. Cf. Just. Inst. 2, 24, pr.; and then Gaius, ii. §§ 251, 252. 
6 Gaius, ii. § 102 et seg. ; cf. ib. §§ 252, 35. 
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called, also “ ficto se herede agit.” 1 Paulus says, broadly, “ Hi, 
qui in universum jus succedunt, heredis loco habentur.” ? 

The fiction, as such, could hardly be used with propriety, ex- 
cept to enlarge the sphere of universal successions. So far as it 
extended, however, the joinder of times which we are discussing 
followed as of course. There was no addition, legally speaking ; 
but one continuous possession. It is not surprising, therefore, to 
find that Paulus, in accounting for such a joinder between a 
legatarius and his testator, uses the same explanation: “In re 
legata in accessione temporis quo testator possedit, legatarius 
quodammodo quasi heres est.”® Yet a legatarius was not a uni- 
versal successor, and for most purposes stood in marked contrast 
with those who took per universitatem.* 

The express fiction of inheritance, it is fully admitted, stopped 
here. But it had made the notion familiar, that one man might 
have the advantage of a position filled by another, although not 
filled, or only partially filled, by himself; and it afforded an analogy 
which would justify such a conclusion in new cases. As we have 
seen, the analogy was applied in terms to a sale of the universitas 
for business purposes, and to at least one case of singular succes- 
sion. The joinder of times between vendor and purchaser was an 
extension (probably a later extension) of the same principle. We 
may read the whole explanation of its appearance in a passage 
from Scevola (B. c. 30): “ [Accessiones possessionum] plane tri- 
buuntur his qui in locum aliorum succedunt sive ex contractu sive 
voluntate: heredibus enim et his, qui successorum loco habentur, 
datur accessio testatoris. Itaque si mihi vendideris servum utar 
accessione tua.”® It will be noticed that the joinder of times is 
given to those *“* who succeed to the place of another, whether by 
contract or will.” Ulpian cites a similar phrase from a jurisconsult 
of the time of the Antonines: ‘ Ab eo in cujus locum hereditate 
vel emptione aliove quo jure successi.”® Succedere in locum 

aliorum, like sustinere personam, is an expression of the Roman 
lawyers for those continuations of one man’s legal position by 
another, of which the type was the succession of heir to ancestor. 


1 Gaius, rv. § 35. This form of action is said to have been confined to the venditio 
bonorum mortui. Scheurl, Lehrb. der Inst. § 218, p. 407, 6th ed. 
2 D. 50, 17, 128. 8 P. 41, 3, 14; § 1. 
4 D. 41, 1, 62; D. 43, 8, 1, § 6; Gaius, 11. § 97; Just. Inst. 2, 10, § 11. 
5 PD. 44, 3, 14, § 1. 6 DP. 43, 19, 3, § 2. 
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Thus Gaius, in the passage already cited as to the bonorum pos. 
sessor, speaks of his succeeding in locum defuncti pretorio jure, et 
non legitimo; the successio in locum defuncti being the general 
formula applicable to all who came in by either law. Succedere, 
alone, is used in the sense of “ inherit ;*’! and successio, in that of 
“inheritance.” 2 Zhe succession was the inheritance; and it is 
believed that scarcely any instance will be found in the Roman 
sources where succession does not carry that analogy with it, and 
indicate the partial assumption, at least, of a persona formerly sus- 
tained by another. But the succession which admits a joinder of 
times is not confined to hereditary succession. It may be ez con- 
tractu or emptione as well as voluntate ; and the jurists often men- 
tion antithetically successions in universum jus, and those in rem, 
or in rei tantum dominium. “ In locum successisse accipimus sive 
in universitatem sive in rem sit successum.”? Savigny very nearly 
expressed the truth, although he does not seem to have had any 
historical explanation present to his mind. He says, somewhat 
too broadly, * Every accessio, for whatever purpose, presupposes 
nothing else than a relation of juridical succession between the 
previous and present possessor. For succession does not apply to 
possession by itself.” 4 

Another expression of Ulpian’s gives a further confirmation 
to the present argument. He speaks of the benefit of joinder 
as derived from the persona of the grantor. ‘Cum quis utitur 
adminiculo ex persona auctoris, uti debet cum sua causa suisque 
vitiis: denique addimus in accessione de vi et clam et precario 
venditoris.” ...§ 11. “Sed et is, cui res donata est, accessione 
utetur ex persona ejus qui donavit.”’ 5 

Justinian’s Institutes, after stating that diutina possessio, begun 
by the deceased, is continued (continuatur) in favor of the heir and 
bonorum possessor, proceed, in the following section, to mention the 
joinder between buyer and seller as of later introduction. “ Inter’ 
venditorem quoque et emptorem conjungi tempora divi Severus 

1 D. 50, 4, 1, § 4; ef. Cic. de Off. 3, 19, 76. 

2 C. 2, 3, 21; C. 6,16, 2; cf. D. 38, 8, 1, pr. 

8 Ulp. D. 43, 3, 1, § 13; cf. D. 21, 3,3, § 1; D. 12, 2,7 & 8; D. 39, 2, 24, § 1. 

4 Recht des Besitzes, § 11, 7th ed. p. 184, n. 1, Eng. tr. 124 n. t; ef. 7 Am. Law 
Rev. 49, 59, 64, 65. 

5 PD, 41, 2, 13, §§ 1,11. Other cases put by Ulpian stand on a different fiction. 


After the termination of a precarium, for instance, fingitur fundus nunquam fuisse pos- 
sessus ab ipso detentore. Gothofred, note 14 (Elz. ed.). 


et / 
gen 
tha’ 
lan; 
cial 
tion 
tha 
wo 
but 
by 
tat 
th 
fre 
ac 
on 
la 
a 
be 
to 
ni 
nN 

d 

g 

1 

( 


PRIMITIVE NOTIONS IN MODERN LAW. 645 


et Antoninus rescripserunt.”! We have already seen that the 
general notion of the joinder of times was familiar to Scwvola, so 
that we can only attribute its extension to Antoninus. The 
language of Justinian may refer to the rescript mentioned by Mar- 

cian, by which “ cavetur ut in rebus mobilibus locus sit prascrip- 

tioni diutine possessionis,” * naturally extending the doctrine to 

that new case. A slight difference will be noticed between the 

words continuatur and conjungi. This may have been accidental ; 

but, undoubtedly, there was a wide distinction between succession 

by inheritance and succession by purchase ; and we need not hesi- 

tate to admit that the jurisconsults were hardly conscious that 

they applied to the latter a way of thinking which they derived 

from the former relation. Paulus, in the very passage in which he 

accounts for the joinder of times between testator and legatarius, 

on the ground that the latter is in a certain sense quasi heir, 

lays down the law as to vendor and purchaser, without suggesting 
a similar explanation. The purchaser does not seem to have 

been so fully identified with the seller as the heir with the ances- 
tor, even with reference to his rights over the thing sold. “ Ple- 
nius est jus successionis quam emptionis.”* Paulus says that a 
purchaser of a thing which he knows to belong to another can- 
not get a title by usucaption, although the vendor had begun to 
do so. On the other hand, the heir of a bona fide purchaser may 
gain a right under the same circumstances. But Ulpian, in a 
passage to be cited presently, uses language which has been con- 
strued to put a purchaser on an equal footing with the heir.’ 

The way of thinking, however, which led to the joinder 
of times, is equally visible in other cases. Thus, the time during 
which a former owner did not use an easement imputatur et 
qui in ejus loco successit.6 So the exceptio rei vendite et tradite, 
the defence that the plaintiff had sold and delivered the 
thing in controversy to the defendant, was available not only to 
the purchaser, but to his heirs and a second purchaser, etsi res et 
non fuerit tradita ; and also against the successors of the vendor, 
sive in universum jus sive in eam dumtaxat rem successerint.’ So 

1 Inst. 2, 6, § 13. 2 D. 44, 3, 9. 3D. 41, 2, 18, § 4. 

4D. 41, 4, 2, §§ 17, 19; ef. D. 41, 2, 13, § 13. 

5 D. 50, 17, 156, § 2; but cf. D. 41, 2, 13, § 13. 

® Paulus, D. 8, 6, 18, § 1. This seems to be written of a rural servitude (agua), 


which was lost by mere disuse, without adverse user by the servient owner. 
7 Hermogenianus, D. 21, 3, 3. 
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if one uses a way wrongfully as against my auctor, Ulpian says, 
** Recte a me via uti prohibetur et interdictum ei inutile est, quia 
a me videtur vi vel clam vel precario possidere qui ab auctore meo 
Vitiose possidet. Nam et Pedius scribit, si viaut clam aut precario 
ab eo sit usus, in cujus locum hereditate vel emptione aliove quo 
jure successi, idem esse dicendum: cum enim successerit quis in 
locum eorum, zequum non est, nos noceri hoc, quod adversus eum 
non nocuit, in cujus locum successimus.” } 

So after the formal oath of a party to an action, Ulpian says, 
the praetor “de eo quod juratum est pollicetur se actionem non 
daturum neque in eum qui juravit neque in eos qui in locum ejus 
cui jusjurandum delatum est succedunt;” and the sentence is 
continued from Paulus, * etiamsi in rem successerint.”? So in 
a case of contract: “ Adicitur in hac stipulatione et heredum 
nomen vel successorum eorumque ad quos ea res pertinet. Suc- 
cessores autem non solum qui in universa bona succedunt, sed 
et hi, qui in rei tantum dominium successerint, his verbis conti- 
nentur: ’’? a passage which is cited by Gothofred as authority for 
the proposition, that an action lay against the singular successor. 
So, * Pactum conventum cum venditore factum si in rem consti- 
tuatur, secundum plurium sententiam et emptori prodest, ... 
Secundum Sabini autem sententiam etiamsi in personam concep- 
tum est, et in emptorem valet: qui hoc esse existimat et si per 
donationem successio facta sit.” To these special cases may be 
added general expressions which show, that, for most purposes, 
whether of action or defence, the position of the buyer was the 
same as that of the seller, to whose place he had succeeded ® 

It would seem that in the Roman law, as in ours, there was 
no succession between a wrongful possessor and the person dis- 


1 PD. 45, 19, 3,§ 2. The variation actore, argued for by Savigny, is condemned 
by Mommsen, in his edition of the Digest. It seems rightly. 

2D. 12,2,7&8. 8 Ulp. D. 39, 2, 24, § 1; ef. D. 8, 5, 7. 

4 D. 39, 2, 17, § 3, n. 79, Elz. ed. 

5 Paulus, D. 2, 14, 17, § 5. : 

6 “Cum quis in alii locum successerit non est #quum ei nocere hoc, quod 
adversus eum non nocuit in cujus locum successit :; Plerumque emptoris eadem causa 
esse debet circa petendum ac defendendum, quae fuit auctoris.” Ulp. D. 50, 17, 156, 
§$ 2, 3. “ Qui in jus dominiumve alterius succedit, jure ejus uti debet.” Paulus, D. 
50,17, 177. “ Non debeo melioris condicionis esse, quam auctor meus, a quo jus in me 
transit.” Paulus, D. 50, 17, 175, § 1. “ Quod ipsis qui contraxerunt obstat, et suc- 
cessoribus eorum obstabit.” Ulp. D. 50,17, 148.‘ Nemo plus juris ad alium trans- 
ferre potest, quam ipse haberet.” Ulp. D. 50, 17, 54. 
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possessed. ‘* Ne vitiosee quidem possessioni ulla potest accedere.” 
The ancient possibility of gaining the inheritance by usucaption 
had been forgotten in Ulpian’s time ; and, without the element of 
consent, there was no likeness to be laid hold of. 

It will now be interesting to search the German sources. It is 
not however proposed to argue the vexed question, whether the 
German heir was a universal or singular successor ; or how far, if 
at all, buyer and seller were originally identified. The analogy 
between purchaser and heir seems to have been used in the folk 
laws, — but, mainly at least, for a different purpose: this was to 
enlarge the sphere of alienability. The transfer of property, 
which at first could not be given outside the family, was worked 
out through the form of making the grantee an heir. Heres, as 
Beseler and others have remarked,” from meaning a successor to 
the property of a person deceased, was extended to a donee mortis 
causa, — and, even more broadly, to a grantee in general. Heredi- 
tare was used in like manner for the transfer of land. “ Hévin fait 
observer que nos anciens disaient hériter pour acquérir, héritier 
pour acquéreur, déshéritér pour aliéner,”* &. When the Roman 
identification of heir with ancestor became a part of our law, a 
more limited identification of buyer with seller naturally followed. 

The Frankish adfathamire was a transfer inter vivos of the whole 
or any part of a man’s property (‘‘ quantum dare voluerit — nec 
minus nec majus nisi quantum ei creditum est’’ ),* accompanied 
by an immediate change of possession, through the mediation of a 
trustee, who within twelve months handed the property over to 
the beneficiaries. The word applied to the latter is significant, — 
heredes; ‘“* quos heredes appellavit.” The beneficiaries seem to 
have been freely chosen (appellavit), and yet to have taken under 

the form or at least the name of heredes of the property in ques- 
tion. It is not necessary to suppose that a personal relation was 
thereby established, as by the Roman adoption. Itis enough that 
the word heres, which must have meant at first one who took by 
descent, was extended to one who took by purchase.® The later 
Ripuarian law is even more explicit: ‘*Omnem facultatem 
suam ... seu cuicunque libet de proximis vel extraneis, adoptare 


1 7. 41, 2, 18, § 13. 2 Erbvertriige, i. 15 et seg. 
8 Laferritre, Hist. du Droit Frang. iv. 500. 
4 Lex Sal. (Merkel) cap. xiv1. 

5 Cf. Beseler, Erbvertriige, i. 101, 102, 105. 


ia 
20 
io 
10 
n 
n 


648 PRIMITIVE NOTIONS IN MODERN LAW. 

in hereditatem vel in adfatimi vel per scripturarum seriem seu per 

traditionem.”? So Capp. Rib., § 7: * Qui filios non habuerit et 
alium quemlibet heredem facere sibi voluerit, coram rege... 
traditionem faciat.” 

So in the Lombard Thinx, the donee is not only spoken of as 
heres, but he is made liable for the debts of the donor on receiv- 
ing the latter’s property after his death ;? just as heirs, properly so 
called, would have been.2 This, no doubt, was due to Roman 
influence. 

The chrenecruda of the Salic Law should not be overlooked in 
this connection ; for that also seems to carry with it a suggestion 
of inheritance. At a time when land is supposed not to have 
become available for payment of debts, the man who could not 
pay the wergeld was allowed to formally transfer his house lot, and 
with it the liability. But the transfer must be made to the next 
of kin, and the order of nearness is stated with some care. 

A different but striking illustration of the general principle, if 
Wwe may trust a translation where it seems impossible that the 
translator should have gone wrong, is to be found in the story of 
Burnt Njal,—an Icelandic saga, which gives us a living picture 
of a society hardly more advanced than the Salian Franks, as we 
see them in the Lex Salica. A lawsuit is transferred by the proper 
plaintiff to another more versed in the laws, and better able to 
carry it on, — in fact, to an attorney. But a lawsuit was at that 
time the alternative of a feud, and both were the peculiar affair 
of the family concerned. This is not forgotten when the 
lawsuit is to be pleaded by one who was not in fact the party in 
interest. Mord is to take upon himself Thorgeir’s suit against 
Flosi, for killing Helgi; and he takes witness as follows: ** Then 
Mord took Thorgeir by the hand and named two witnesses to 
bear witness, ‘that Thorgeir Thorir’s son hands me over a suit 

for manslaughter against Flosi Thord’s son, to plead it for the 
slaying of Helgi Njal’s son, with all those proofs which have to 
follow the suit. Thou handest over to me this suit to plead and 
to settle, and to enjoy all rights in it, as though I were the rightful 


1 L. Rib., cap. v. (al. xiviit.) 
2 Ed. Roth. cap. 174, 157. 
8 Ed. Roth. cap. 369, 388; Liutpr. iii. 16 (al. 2); vi. 155 (al. 102); cf. Beseler, 

Erbvertriige, i. 108 et seq. ; esp. 116-118. 

4 Lex Sal. (Merkel) tvzi1.; Sohm Frank. R. & G.verf. i. 117. 
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next of kin. Thou handest it over to me by law; and I take it 
from thee by law.’”! Afterwards, these witnesses come before 
the court, and bear witness to the transfer in like words: 
“, . . he handed over to him then this suit, with all the 
proofs and proceedings which belonged to the suit, he handed 
it over to him to plead and to settle, and to make use of all 
rights, as though he were the rightful next of kin. Thorgeir 
handed it over lawfully, and Mord took it lawfully.”* The 
suit went on, notwithstanding the change of hands, as if the 
next of kin were plaintiff. This is shown by a further step in 
the proceedings. The defendant challenges two of the court, 
on the ground of their connection with Mord, the transferee, by 
blood and by baptism. But Mord replies that this is no good 
challenge ; for “he challenged them not for their kinship to the 
true plaintiff, the next of kin, but for their kinship to him who 
pleaded the suit.”"* And the other side had to admit that the 
law was so. 

It is familiar that the land first withdrawn from the early com- 
munities was the family curtilage, and that this originally devolved 
strictly within the limits of the family. Here again, at least in 
England, freedom of alienation seems to have been expanded by 
means of a latitude of choice at first confined to heirs among the 
kindred, and then extended beyond them. LL. Alfred, 41, 
supposes a grant which does not permit the land to pass out- 
side the family. In one of the earliest charters in the Codex 
(A. D. 679), the language is, ‘“Sicuti tibi donata est ita tene et 
postert tui.” ® One of Uhtred, a century later (767), reads, 
** Quam is semper possideat et post se cut voluerit heredum relin- 
quat.”® So Offa, in 779, ** Ut se vivente habe . . . deat. et post 
se sue propinquitatis homini cui ipse vo . . . possidendum libera 
utens potestate relinquat.”* A charter of Ethilbald (736) goesa 
step further: “ Ita ut quamdiu vixerit potestatem habeat tenendi 
ac possidendi euicwmque voluerit vel eo vivo vel certe post obitum 


1 Burnt Njal, ii. 210; cf. ib. 226. 2 Tb. 246. 

8 Ib. 248, 250. # Cf. 11 Am. Law Rev. 329. 

5 Kemble, Cod. Dip. i. 21, No. xvr. 

6 Ib. i. 144, cxvit. Cuilibet heredi voluerit relinguat is very common in the later 
charters. Kemble, v. 155, m~txxxu1.; id. vi. 1, mccxvii1.; ib. 31, mccxxx.; ib. 88, 
MCCXXXIv.; and passim. This may be broader than cui voluerit heredum. 

7 Ib. i. 164, 165, cxxxvut. 
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suum relinguendi.”! So Cuthred of Kent (805): ‘ Cuicumque 
hominum voluerit in eternam libertatem derelinguat ;”’? or, in still 
larger terms, ** Ut habeat libertatem commutandi vel donandi in 
vita sua et post ejus obitum teneat facultatem relinquendi cui- 
cumque volueris.”? So Wiglaf of Mercia (Aug. 28, 831): “Seu 
vendendum aut commutandum t cuicumque ei herede placuerit 
derelinquendum.”* Some of these phrases may be compared 
with the guos heredes appellavit of the Salic Law, and with such 
language as the following in a Norman charter: “ W. et heredibus 
suis, videlicet quos heredes constituerit.” ® 

Without delaying longer amid the obscurities of early German 
law, we strike again into the descending stream of Roman thought 
in the work of Bracton. This writer will be found to go beyond 
the Romans, in his use of their analogy of the inheritance, and 
will be found to use it for similar juridical purposes. On the 
question, Who shall have the benefit of a warranty? he says,® 
“Item augere potest donationem et facere alios quasi heredes, 
licet re vera heredes non sunt, ut si dicat in donatione, habendum 
et tenendum tali et heredibus suis, vel cui terram illam dare vel 
assignare voluerit: et ego et heredes mei warrantizabimus eidem 
tali et heredibus suis, vel cui terram illam dare voluerit vel as- 
signare, et eorum heredibus contra omnes gentes. In quo casu, 
si donatorius terram illam dederit vel assignaverit, si donatorius 
et heredes sui defecerint, donator et heredes sui incipiunt esse 
loco donatorii et heredum suorum, et pro herede donatorii erunt, 
quoad warrantizandum assignatis et heredibus eorum per clausu- 
lam contentam in charta primi donatoris, quod quidem non esset, 
nisi mentio fieret de assignatis in prima donatione. Sed quamdiu 
primus donatorius superstes fuerit vel ejus heredes, ipsi tenentur 
ad warrantiam et non primus donator.” 

Here we see, in the first place, that to entitle the assign to vouch 
the first grantor to warranty, assigns must be mentioned in the 
grant and the covenant. If mentioned, they are thereby made 
quasi heirs of the first grantee. And it follows, of course, that they 
succeed to the benefit of the warranty, after the manner of true 
heirs, upon a failure of the first grantee’s blood. While the assign 
remains only a sub-tenant, he is not in immediate relation with the 
1 Cod. Dip. i. 96, Lxxx.; ef. id. v. 58, mxiv. 2 Ib. i. 232, cxe. 

8 Th. i. 233, 234, cxcr.; ef. id. v. 70, Mxxxr. 
4 Ib, i. 294, ccoxxvir. 5 Surtees Soc. Pub. 1864, ii. 88. 6 Fol. 172. 
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original grantor, and therefore cannot be said to sustain any part of 
the mesne grantee’s persona. Bracton is not content with dispos- 
ing of the benefit of the covenant in this way : the grantor is repre- 
sented in like manner as taking the burden pro herede. This would 
be pushing the conception too far, if pro herede is used exactly ; and 
Bracton always distinguishes between pro herede and quasi heres. 
The error seems to have come from confounding this case, where 
the grantor is clearly held upon his own warranty, with others 
where he has to make good that of his grantee by reason of 
standing loco heredis ; as, for instance, upon an escheat. 

In another place, we read as follows: * Et quod de heredibus 
dicitur, idem dici poterit de assignatis et de illis qui sunt loco 
illorum heredum, sicut sunt capitales domini qui tenentibus suis 
quasi succedunt, vel propter aliquem defectum, vel propter aliquod 
delictum sicut de eschztis dominorum. Et quod assignatis fieri 
debet warrantia per modum donationis, probatur in itinere W. de 
Ralegh in Com. Warr. circa finem rotuli, et hoc maxime si primus 
dominus capitalis et primus feoffator ceperit homagium et servitium 
assignati.” ? 

Here, again, we are told that the lord is bound loco heredis by 
the warranty of his tenant in case of escheat and the like, and that 
the tenant’s assign has the benefit of the lord’s warranty, like an 
heir, by the form of the gift, especially if the personal relation of 
homage has been established between assign and lord. If there 
were a mere subinfeudation, the assign did not sustain any part of 
his grantor’s persona, and the latter would be the proper person 
to vouch the chief lord to warranty. But when he assumed his 
grantor’s relation to the chief lord, it seems possible that it may 
not have mattered for this purpose whether it was brought about 
by a failure of blood of the mesne holder, as supposed in the passage 
first cited, or by a feoffment tenendum of the chief lord direct.* 

One more quotation may be made, to show that Bracton’s use of 
language was not accidental: “ Et notandum quod heredum 
quidam sunt veri heredes et quidam sunt quasi heredes, in loco 
heredum, et pro heredibus habentur, veri heredes ex causa suc- 
cessionis, quasi heredes, et loco heredum, vel pro heredibus, per 
modum donationis: sicut sunt assignati, vel loco heredum sicut 
domini capitales, quibus revertitur hereditas propter defectum vel 


1 Fol. 23 ad fin. 2 Fol. 3800, 381. Fol. 81. But see p. 660, n. 1. 
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propter delictum, sicut escheta propter defectum heredis cum 
heredes deficiant in linea descendente: propter delictum, i. propter 
feloniam ubi impeditur descensus, licet heredes exstiterint aut 
parentes. Item proptermodum donationis,”’ &c., as, in case of an 
estate tail.1_ The persons analogous to heirs per modum donationis 
are set against true heirs ex causa successionis. The examples 
follow the same order as the general words: assignati corresponds 
to quasi heredes; domini capitales, to loco heredum; to which 
are added tenants in tail, as heirs by the form of the gift. 

At this point, a word of caution should be interposed. Brac- 
ton’s argument in favor of free alienation bears on a point to be de- 
veloped further on. The question in these passages has not been 
to make alienation possible; but, as has been said, how to extend 
the benefit and burden of a warranty to parties who never in fact 
contracted together. 

That the mention of assigns was essential for this and kindred 
purposes in an ordinary conveyance, is shown not only by Bracton 
but also by a case in the Abdreviatio Placitorum.? The record 
(33 Ed. 1) discloses that William Sayer and Margaret his wife 
enfeoffed the defendant, Geoffrey of Hertepole, of the manor 
of Brereton, and levied a fine thereof, reserving to said William 
and Margaret, and the heirs of said William, a certain annual 
rent. William and Margaret afterwards gave the rent by fine 
to Ralph, the son of William, and Ralph sued Geoffrey for the 
same. Geoffrey pleads that as in the fine, to which he was 
a party, there was no mention of assigns, but only of heirs, he 
is not bound to attorn to Ralph. Replication: That the word 
“assigns” is not a word used in fines. This seems to show, that 
in ordinary conveyances the word was regarded as necessary to 
carry the benefit of the obligation toa stranger. Whether the 
exception alleged existed in case of fines, which, it will be remem- 
bered, were in form judicial proceedings, is not decided. It will be 
noticed, further, that it is not a question arising after attornment, 
but raises the issue whether the defendant was bound to attorn. 

Nearly two centuries later, the Year Books * furnish us another 
case, which indicates that Bracton’s bold fictions had somewhat 
1 Fol. 67. 


2 Page 808, 2d col. ad f., Rot. 43; ef. Fleta, 197, § 6; Britton (Nich.), i. 228, 233, 
244, 255, 312; Y. B. 20 Ed. I. 282; Co. Lit. 384. 
® 6 Henry VIL 18, pl. 12. 
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faded from remembrance, and yet that the same analogy or way 
of thinking from which he reasoned still served to justify similar 
conclusions. The case was debt for rent reserved upon a lease, 
brought by a devisee of the lessor. The land was alleged to be 
in London, and devisable by custom. Rede took exception for the 
defendant that debt does not lie without privity. Executors, he 
said, have debt because the law makes them privies; and the heir, 
if the reversion descends to him, because he is privy. But the 
grantee or devisee is not privy; nor does debt lie, if the reversion 
escheats to the lord. And a diversity was taken between the grant 
of his entire interest by the lessee and a grant by the lessor. But 
the court held that the action lay; for the reason that, when the 
reversion comes lawfully to one so that he shall have the rent with 
the reversion, in this case he shall have debt. For the law makes 
privity, as is agreed in case of executors, or of heir if the re- 
version had descended ; and the same principle applies (et eadem 
causa) when the reversion is devised. The reversion is lawfully 
in the devisee, and so the law gives action ; and so of grantee and 
lord in case of escheat. 

The reader will remember what Paulus says of the legatarius. 

The question propounded at the beginning of this article has 
now been answered by history in a way which confirms the 
results of analysis. So far as we have gone, we have found that 
wherever one party steps into the rights or obligations of another, 
without in turn filling the situation of fact of which those rights 
or obligations are the legal consequences, the explanation lies in 
a fictitious identification of the two individuals, which was in 
fact derived from the analogy of inheritance. This identiti- 
cation, which may be generalized under the term “succes- 
sions,” extends far beyond the domain of inheritance, and has 
greatly enlarged the sphere of alienation, as well as affected 
its consequences. It must, in fact, be recognized as one of 
the most fundamental as well as most difficult conceptions of the 
law. 

But, although it would be more symmetrical if the above 
analysis exhausted the subject, another case will show that 
something still remains to be accounted for. It has been stated 
above, that a disseisor would not be allowed to join the time of 

his disseisee to his own. If the change of hands is wrongful, 
there is no room for the analogy just explained. But, suppose 
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a right of way had been already acquired before the disseisin, 
how would it be then? Would the disseisor have an action 
against a person, other than the rightful owner of the dominant 
estate, for obstructing the way? Very little authority has been 
found in the books of the common law; but it is believed that 
such an action would lie! If this be so, it is irreconcilable 
with the principle thus far relied on; for there is no succession 
between disseisor and disseisee. Again, it cannot stand on the 
protection given to mere possession, as in the case of land. The 
decision would hardly turn on the question whether the disseisor 
had used the way, and an easement is an ideal creation of the law, 
incapable of proper possession, as has always been recognized? It 
presupposes that somebody else is in possession of the servient land, 
and it cuts down the powers which he would naturally enjoy as 
such possessor but for the interference of the law. How comes it, 
then, that one who neither has possession in fact nor title, is so far 
favored? The answer is to be found not in reasoning, but in a 
failure to reason. In an earlier article,? the frame of mind with 
which we have to deal was shown in its theological stage, to borrow 
Comte’s well-known phraseology, as when an axe was made the 
object of criminal process; and also in the metaphysical, where the 
language of personification alone survived, but survived to cause 
confusion in reasoning. The case put seems to be an illustration of 
the latter. Certainly, the dominant estate was never ‘ erected 
into a legal person,” either by conscious fiction or as a result of prim- 
itive beliefs. To suppose so, is to mistake both history and analysis. 
It could not sue or be sued, like a ship in the admiralty. And if 
the land had been systematically treated as capable of acquiring 
rights, or if the reason were merely long association between the 
enjoyment of the privilege and the land, the time of a disseisee 
might have been added to that of a wrongful occupant, on the 
ground that the land, and not this or that individual, was gaining 
the easement; which is believed never to have been the law. But 
the language of the law of easements was built up out of similes 
drawn from legal persons, at a time when the nore deditio was still 


1 Chudleigh’s Case, 1 Co. Rep. 120 a, 122 b; Ferguson v. Witsell, 5 Rich. (So. 
Car.) 280; Austin Jurisp. Lect. L. pp. 845, 847, 3d ed.; D. 8, 6, 12. 

2 DP. 41, 2, 3, pr.; D. 41,3, 4,§ 26 (27); Savigny, R. d. Besitzes, § 12. See, how- 
ever, L. R. 2 Ex. 1, 10. 

8 10 Am. Law Rev. 422. 
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familiar ; and then, as often happens, language reacted on thought, 
so that conclusions were drawn as to the rights themselves from the 
terms in which they happened to be expressed. When one estate 
was said to be enslaved to another, or a right of way to be a quality 
or incident of a neighboring piece of land, men’s minds were not 
alert to see that these were but so many personifying metaphors, 
which explained nothing unless the figure of speech was true. 
Austin blames Rogron for drawing the negative nature of servitudes 
from the rule, * predium non persona servit ;” but the jurists from 
whom we have inherited our law of easements were contented 
with no better reasoning. Papinian himself wrote, “ Quoniam 
non persone, sed predia deberent, neque adquiri libertas neque 
remitti servitus per partem poterit.””? Celsus thus decides the 
case above proposed: ‘ Even if possession of a dominant estate is 
acquired by forcibly ejecting the owner, the way will be retained ; 
since the estate is possessed in such quality and condition as it is 
when taken.” “ Qui fundum alienum bona fide emit, itinere quod 
ei fundo debetur usus est: retinetur id jus itineris: atque etiam, 
si precario aut vi dejecto domino possidet: fundus enim qualiter 
se habens ita, cum in suo habitu possessus est, jus non deperit, 
neque refert, juste nec ne possideat qui talem eum possidet.? 
Gothofred’s note tersely adds, that there are two such con- 
ditions, —slavery and freedom; and his antithesis is as old as 
Cicero.® 

So, in another passage, Celsus asks, what else are the rights 
attaching to land but qualities of that land.*| So Justinian’s In- 
stitutes speak of servitudes que edificiis inherent.2 So the use 
of a way for the purpose of gaining the protection of the inter- 
dict, or of keeping the right, might be by others than servants 
or agents of the owner, “nam satis est fundi nomine itum esse.””® 
So Paulus says, that if a servient estate, or that to which the ser- 
vitude is due, should be confiscated, the servitude remains in 
either case, since either would be taken cum sua condicione ;* and 
again, Etiamsi corporibus accedunt.”’& “And so,” Gothofred 
adds, “rights may belong to inanimate things.” So a sale of the 


1 PD. 8, 3, 34, pr. 2D. 8, 6, 12. 

3 Elz. ed. n. 51, ad 1. cit.; Cicero de. L. Agr. 3, 2, 9. 

4 D. 60, 16, 86; ef. Ulp. D. 41, 1, 20, § 1. 5 Inst. 2, 3, § 1. 

6 1D. 8, 6, 6, pr.; ef. D. 43, 19, 1, § 7; ib. 3, § 4. 7 D. 8, 3, 23, § 2. 

8 D. 8,1, 14; cf. Elz. ed. n. 58, ‘Et sic jura... accessiones esse possunt corporum.” 
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dominant estate carries existing easements, not because the buyer 
succeeds to the place of the seller, but cum fundus fundo servit. 

Similar language is familiar to modern ears ; but it will be 

useful to turn for a moment to one early book. Bracton often 
repeats the phrases of the Roman law and the glossers. Thus, 
** Pertinent enim ad liberum tenementum jura sicut et corpora: 
... Jura autem sive libertates dici poterunt ratione tenementorum 
quibus debentur. Servitutes vero ratione tenementorum a qui- 
bus debentur. . . . prediorum aliud liberum aliud servituti sup- 
positum.? Et talis dici poterit constitutio qua domus domui, rus 
ruri, fundus fundo, tenementum tenemento subjungatur.”? The 
writer is not aware that Bracton expressly decides whether ease- 
ments pass with the dominant estate upon a disseisin. But the 
writ against the disseisor is for “*tantum terre cum pertinentiis.” 4 
And such statements as this: ** Cum jura traditionem non patian- 
tur, sed cum ipsa re cui insunt scilicet cum corpore transferantur, 
ille ad quem transferuntur statim cum corpus habuerit cui insunt 
jura illa quasi possidet,”® show that the Roman conception of 
rights inhering in a piece of land presented no intrinsic difficulties 
to his mind. 

Some slight traces of vacillation, however, are to be found in 
Bracton, in consequence of the conflicting principles which he had 
admitted. On the one hand, the benefit of a warranty was confined 
to those who, by theact and consent of the grantee succeeded to his 
place. Without such consent, there was no succession, and only 
assigns came within the terms of the grant. On the other hand, 
if an easement inhered in the land, there was no need of succession, 
and a disseisor would have it as wellasanother. Which principle 
was to be applied to a grant of an easement to one, his heirs and 
assigns? If only a privy in title with the grantee could have it, 
the same principle would probably be applied to easements ac- 
quired by prescription; for no satisfactory distinction could be 
based on the manner of acquisition. But, as has been said, Brac- 
ton would undoubtedly have admitted that, in some cases, an 
easement would go with the land even to a disseisor; otherwise 
his usual language would be meaningless. Yet, if he granted 
any thing in this direction, logic required the application of the 
same rule to all prescriptive rights, including those to active 


1 DP. 8, 4, 12; ef. D. 8, 5, 20,§ 1; D. 41, 1, 20, § 1. 
2 Fol. 220 b. 8 Fol. 221. 4 Fol. 219, 219 b. 5 Fol. 226 &. 
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services (such as fencing), which are more usually created by cove- 
nant; and it might even be asked, though not with conclusive 
force in the case of contract, Why should not a covenant inhere 
in the land, as well as any thing else?! We shall see the shadow 
of this doubt clouding the mind of the judges a little later. 
Bracton goes no further than an ambiguous phrase. He says, 
that, if an easement is given to one and his heirs or assigns, all 
such are allowed the use in succession, and all others are wholly 
excluded.? But it does not appear that he is thinking what 
the rights of a disseisor would be as against one not having a 
better title ; and he immediately adds the usual statement, perti- 
nent de re corporali, ad rem corporalem, &c. 

It should be observed, further, that Bracton argues that it is no 
wrong to the lord for the tenant to alienate land held by free and 
perfect gift, on the precise ground that the land is bound and 
charged with the services, into whosesoever hands it may come. 
The lord is said to have a fee in the homage and services; and 
therefore no entry upon the land, which does not disturb them, 
injures him.’ It is obvious that this reasoning would apply toa 
disseisor of the tenant. It is the tenementum which obligationem 
homagii inducit.4 The same thing is true of villein and other 
feudal services.® 

If evidence of a general tendency, in the early communities and 
manors, to impress a permanent character on particular parcels of 
land, or that services were due from or to their respective 
occupants simply by reason of their occupation, were necessary 
for the present argument, it would probably not be hard to find.’ 
But there is no need of going into further details. 

It is more important to observe, as has already been hinted, 
that the two competing conceptions of succession or privity on 
the one hand, and on the other that rights might inhere in a 
thing, necessarily crossed each other’s path in the English 
law. The point of contact seems to have lain between pre- 
scriptive rights, and rights arising from contract. We cannot, 
however, adopt either the distinction between rights in rem 
and obligations, or that between grant and prescription, as the 


1 Cf. Co. Lit. 385 a. 2 Bract. 53; cf. 242. 
8 Fol. 46, b. 4 Fol. 81, 81 b.; cf. 1 Cruise, Dig. 15. 
5 Fol. 26, 208 5. 6 Fol. 35 b. 


7 Laveleye, Propriété, 67, 68, 116; 4 Kent (12th ed.), 441, n. 1. 
VOL. XI. 43 
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test. Easements and the like, however created, and active services 
claimed by prescriptive right, went with the land. The usual cov- 
enant of warranty, and so forth, arising out of the deed or under- 
taking of the party bound, ran only to privies in title with the 
covenantee —that is, required a succession. So, at least, the 
writer interprets the evidence. The well-known case of Law- 
rence Pakenham! seems to show the judges hesitating between 
the two conceptions. 

Pakenham brought covenant as heir of the covenantee, against a 
prior, for breach of a covenant by the defendant’s predecessor with 
the plaintiff's great-grandfather, that the prior and convent should 
sing every week in a chapel in his manor, for him and his servants. 
Plea: Plaintiff and his servants are not dwelling in the manor. 
But the defendant, not daring to rest his case on this, pleaded 
that plaintiff was not heir, but his elder brother. Replication: That 
plaintiff was tenant of the manor, and that his great-grandfather 
enfeoffed a stranger, who enfeoffed the plaintiff and his wife ; and 
thus plaintiff was tenant of the manor by purchase, and privy 
to the ancestor; and also that the services had been rendered for 
a time whereof the memory was not. Finchden, J., puts the case of 
parceners making partition, and one covenanting with the other 
to acquit of suit. A purchaser has the advantage of the cove- 
nant. Belknap (for defendants) agrees but distinguishes. In 
that case * l'acquitance chiet sur le terre & nient sur le person.” 
Finchden: @ fortiori in this case ; for there the action was main- 
tained because plaintiff was tenant of the land from which the 
suit was due, and here he is tenant of the manor where the 
chapel is. Wichingham: If the king grants warren to another 
who is tenant of the manor, he shall have warren, &c.; but the 
warren will not pass by the grant, because the warren is not 
appendant to the manor. No more does it seem the services are 
here appendant to the manor. 

Thorpe to Belknap: There are some covenants on which no 
one shall have action but the party to the covenant, or his heir. 
And some covenants have inheritance in the land. [The inhabi- 
tants of the land, as well as every one who has the land, shall 
have the covenant.?] So that whoever has the land by alienation, 

1 Y. B. 42 Ed. III. 3, pl. 14. This case has been much discussed, and has been 


said to remain unexplained. Sugd. V. & P. (14th ed.) 587. 
2 Fitz. Ab. Covenant, pl. 17. 
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or in other manner, shall have action of covenant; and, when you 
say he is not heir, he is privy of blood, and may be heir: and also 
he is tenant of the land, and it is a thing which is annexed to the 
chapel which is in the manor, and so to the manor, and so he has 
said that the services have been rendered for all time whereof there 
is not memory, whence it is right this action should be maintained. 
Belknap denied that plaintiff counted on such a prescription ; but 
Thorpe said he did, and nous le recordomus et adjournatur. 

The reader will see the strong desire to bring the plaintiff 
within the category of heir to the covenantee, and will be struck 
by the expressions sounding in inheritance. But assigns not 
having been mentioned,! which, as has been shown, was necessary 
to give assigns the benefit of the covenant, and the plaintiff not 
being heir, his right could not be worked out that way. On the 
other hand, we find expressed with equal clearness the notion, that 
some covenants may so inhere in the land that whoever has it, and 
by whatever means, may sue upon them. The suggestion that the 
service had been rendered immemorially seems to have turned the 
scale in favor of the latter view. 

In the argument of Chudleigh’s case,” it is said, ‘“* Always, the 
warranty as to voucher requires privity of estate to which it was 
annexed ”’ [#.e., succession of the party vouching to the original 
covenantee, to lay a foundation for identifying the two, so that 
the party vouching may have the benefit of a contract to which, 
in fact, he was not a party. As was said in Henry Horne’s case,’ 
“Tf one would have a writ of covenant, or aid by the covenant, 
he must be privy to the covenant.” Lord Coke continues :] 
“And the same law of a use... . But of things annexed to 
lands it is otherwise; as of commons, advowsons, and the 
like appendants or appurtenances. . . . So a disseisor, abator, 
intruder, or the lord by escheat, &c., shall have them as things 
annexed to the land. So note a diversity between a use or war- 
ranty, and the like things annexed to the estate of the land in 
privity, and commons, advowsons, and other hereditaments an- 
nexed to the possession of the land.” The privity of estate 
required in order that the benefit of a covenant might run with 
the land, was not privity of estate with the covenantor, as has 
been supposed by some writers, but only with the covenantee, and 


1 Co. Lit. 385 a. 2 1 Co. Rep. 122 5; ef. Co. Lit. 385 a. 
2 Y. B. 2 Henry IV. 6, pl. 25. 
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this was required for reasons which, it is hoped, have now been 
made clear. The contrary notion seems to have sprung from 
the fact that the earliest cases were those of the ancient warranty 
of vendor to purchaser of land, or else from a misinterpretation 
of such language as that just cited from Lord Coke. 

Space has not allowed more than an incidental allusion to the 
transmission of the burden of obligations, or the consideration 
whether the later books would not show a reaction of the concep- 
tion applied to easements upon the doctrine of covenants.) _ 

The general result is, that we must recognize two ways in 
which a right may be transferred to a person of whom the facts 
necessary to generate the right, in the first instance, are not true. 
There must be added to the cases of fictitious identification of 
persons, the other class where a thing actually incapable of rights 
has been treated as if capable of them, either by confusion of 
thought or on grounds of policy. To this extent the reasoning of 
the article already referred to? must be modified. It is believed 
that its main point has been sustained. 


O. W. Jr. 


1 There were grounds for passing the benefit of a warranty which did not apply 
to the burden. Anciently, each purchaser vouched his warrantor in turn, and the 
right of the tenant to look directly to the first grantor was little more than an abridg- 
ment of the usual course. (Cf. Bract. 87,87); Britton, Nichols’s ed. i. 256.) But to 
transfer the burden would have been to create a new liability. Hence we read that 
one cannot bind his assigns to warranty. “Nullus potest obligare assignatos ad 
warrantiam quia warrantia semper se extendit ad heredes qui clamant per succes- 
sionem et non per assignationem.” (Y. B. 32 & 83 Ed. I. 516.) It should be re- 
marked, however, that particular land could be bound to warranty (Y. B. 20 Ed. I. 360), 
and then Bracton says the superior lord and the King are bound in case of escheat 
and the like, guia res cum homine (obviously a misprint for onere) transit ad quemcungue. 
(Fol. 382, 3826.) Fleta writes tenebitur quilibet possessor (Lib. v1. cap. 23, § 17). 

2 7 Am. Law Rev. 46; cf. 4 Kent (12th ed.), 441, n. 1 ad jin., 480, n. 1. 
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INSANITY AS A DEFENCE IN CRIMINAL CASES. 


In the October number of this Review appeared an article on 
* Responsibility in Mental Disease,” in which the author, after 
showing the endless variety of forms in which insanity shows 
itself, and the gross inaccuracy, from a medical standpoint, of the 
tests usually applied by the courts for its determination, reaches 
certain conclusions which many will question. The subject has 
another side, which it is the purpose of this article to present. 
We are prepared to admit at the outset, that, in the eyes of the 
medical profession, the rules laid down by the English judges in 
McNaghten’s case may appear extremely absurd and unscientific ; 
and we are therefore never surprised when we hear physicians 
inveigh against them, as inadequate to meet the circumstances 
of one case in a hundred: but we must confess that, to us, such 
criticism appears to proceed from a mistaken view of the policy 
and spirit of our laws. That it is difficult, nay impossible, to 
obtain any formulated standard by which juries can scientifically 
determine the question of mental health or disease in every con- 
ceivable case, cannot reasonably be denied. But, unfortunately 
for any argument founded on this impossibility, the law requires 
no such test, and ought not to use it were it obtained. 
Inaccuracy of expression in this, as in so many questions, has 
introduced unnecessary doubt. It is not the insanity of the pris- 
oner which is ever at issue in criminal cases: his punishability is 
the sole question. A man may be admittedly as mad as King 
Lear, and yet be, in the eyes of the law, as amenable to punish- 
ment for crimes not resulting from such madness as the most 
clear-headed citizen of the land. In such a case, fine-spun theo- 
ries as to the prisoner’s moral responsibility, though very com- 
forting to his family when he has paid his debt to Justice, are 
totally out of place in a legal discussion of his case. Punishability 
exists wherever society can profit by the punishment of the 
offender, and every man is presumed to be punishable until he is 
proved not merely to be insane, — which, although essential, is not 
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sufficient, —but also, in consequence of such insanity, to lack 
certain mental powers at the time the offence was committed. 
While this view narrows very much the scope of the investiga- 
tion in each particular case, we do not claim that it removes all 
difficulties from this most intricate subject. 

Sanity and insanity merge one into the other by not more 
imperceptible degrees than guilt and innocence: and hereafter, 
perhaps, at the bar of Almighty God, defences may be allowed 
which would be derided here; but none the less must human 
courts administer such rude justice as our minds are capable of, 
even though we often feel conscious of its deficiencies, and can 
only trust that the wrong which we do now may hereafter be 
undone. 

The underlying idea of the article to which we have referred 
finds expression in these words: * This physical existence, the 
mere animal life of a man, without the power of being of benefit 
to his fellows, or of raising himself in the scale of thought and 
feeling, instead of being so sacred and precious a thing, is not a 
thing of very much consequence, —a thing of no consequence at 
all in comparison with the interests of the community, or the 
safety of those lives which are of some value to themselves or 
others.” 

This, we contend, is a very inaccurate statement of the theory 
of modern law, as understood by us. Not that it is not possible to 
wrest from the words such a meaning as would be consistent with 
the truth ; but, used as the words are, they convey no such meaning 
to the mind. | 

“ This physical existence, the mere animal life of a man,” is a 
very sacred and precious thing in the eyes of the law, no matter how 
low, how degraded its possessor ; and once to lessen its sacredness, 
or cheapen its price, is to take a step backward two thousand 


years, and re-establish the polity of Lyeurgus. Life,—the right to - 


breathe as long as the poor lungs can be tortured into working; 
the right to labor as long as the tired hands and aching back can 
be strengthened to perform the weary task, and bear the heavy 
burden; the right to suffer as long as human skill can prolong 
the power to endure,—to say nothing of the right to health, 
wealth, love, and honor, —is the highest right of the citizen, the 
object of the State’s most careful solicitude. Every life-saving sta- 
tion along our coast, —every hospital, almshouse, asylum, — bears 
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ceaseless witness that among us the life of the individual is of 
greater value than economy or comfort for the public. The only 
opposing witness is the gallows; and even its awful form really 
testifies to the deep detestation in which the crime of murder is 
held, and so to the sanctity of human life. 

Over this inalienable right, this unavoidable duty, to deprive 
one’s self of which the law makes as heinous an offence as to 
deprive another, society exercises a jurisdiction, the limited 
nature of which is but another sign of the preciousness of human 
life in its estimation. Jet us examine the principles according to 
which this jurisdiction is exercised, and seek thence some solution 
of the problem presented by mental disease in its relation to legal 
punishment. 

Certain acts of individuals which are manifestly injurious to 
the interests of the community, and therefore to be prevented if 
possible, society has classed together under the common appella- 
tion of crimes; and has by law, affixed to their commission certain 
penalties, that other persons, perceiving the punishment of the 
offender, may be deterred thereby from like offences. These 
crimes against human law, although frequently, if not always, 
involving some infraction of the divine or moral law, are not 
punished on that account at all, but simply because on their 
repression must depend the very existence of society. They are 
equally punishable, whether implying greater or less moral delin- 
quency in the offender; and although it is true that those crimes 
which the law punishes most severely are also moral offences of 
the greatest gravity, yet the severity of their punishment pro- 
ceeds not at all from a consideration of their moral nature, but of 
their peculiarly injurious effect on the peace of the community, 
and the consequently increased need of their prevention in the 
future. 

If we are right in this view, then the law has nothing whatever 
to do with a man’s moral condition, or the amount of moral guilt 
attending the commission of any crime. The sole question for its 
determination is, whether or not the punishment of the criminal 
would have any beneficial effect upon society, by deterring others 
similarly situated from perpetrating a similar crime. 

As long as this principle has only to be applied to those in full 
possession of their mental and physical faculties, there can arise 
no difficulty. Only when we come to those who, through no 
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fault of their own, are not masters of themselves, do we encounter 
any real problems, the true solution of which, in accordance with 
the principles just laid down, has already been discovered, and 
enunciated by the English judges in the rules laid down by them 
in McNaghten’s case. These rules have been the object of special 
animadversion by the author of the article referred to. Let us 
endeavor to determine their correctness, by first applying to the 
problem the doctrines we contend for, and then seeing how far 
the English rules coincide with the result. 

In defining what shall be the one necessary element of every 
offence to make it punishable, the English common law has 


wisely said, ** Actus non facit reus, nisi mens sit rea’ (that 


is not a criminal act in which there is not a criminal intent). 
So that the first inquiry in every case is, whether or not the pris- 
oner had or was capable of having a criminal intent. If this be 
answered in the negative, the offence is wanting, and the prisoner 
must go free. Again, as the object of all punishment is solely the 
repression of crime, and criminals are executed solely to furnish 
an awful example for that end, an equally necessary inquiry is, 
whether or not the punishment of the individual would thus 
operate for the benefit of society. 

It cannot be denied that persons undoubtedly insane in many 
respects may and do nevertheless retain, almost unimpaired, their 
appreciation of right and wrong, vice and virtue, rewards and 
punishments, and can be, and in every insane asylum actually 
are, kept in order and discipline by the same means as if they 
were sane. To deny the right of the law to punish such persons 
would not be consistent with any of the principles on which 
society proceeds. Fora crime committed by such an one possesses 
the necessary element of guilty intent, and the offender’s punish- 
ment would have a direct deterrent effect on others like himself. 
In strict accordance, therefore, with these views is the provision of 
the English law, that, in every case, to form a defence, the insan- 
ity must be the direct cause of the act. Not only must it be the 
act of an insane person: it must also be an insane act. 

Nor is that alone sufficient; for even though the act be the 
direct consequence, and itself a part of the prisoner's insanity, 
still if he knew it to be forbidden by law, and nevertheless intended 
to do it and actually did it, there guilty intent is present, consti- 
tuting a crime, and the punishment of the offender would act as 


an 

fact 

eril 

mit 

lac 

ina 
in 

an 

ne 

qt 

al 

u 

n 

f 

i 

1 


INSANITY AS A DEFENCE IN CRIMINAL CASES. 665 


an example. On the other hand, a lack of appreciation of the 
fact of unlawfulness clearly precludes all guilty intent, and no 
crime has been committed. And, again, although the law per- 
mits no one to plead ignorance of its commands, yet where the 
lack of knowledge comes not from ignorance, but from a mental 
inability to appreciate the application of its provisions to the act 
in question, there punishment would have no effect as an example, 
and would be useless. Now, knowledge that an act is unlawful 
necessarily implies an appreciation of its character and conse- 
quences. Sometimes a lack of this latter induces a man to acts, 
which, were he sane enough to see them in their true character 
and appreciate their consequences, he would at once know to be 
unlawful. For these two classes of cases the English rules have 
made provision, recognizing that a knowledge both of the unlaw- 
fulness of the act, and of its character and consequences as regards 
its object, was essential to constitute a punishable offence. 

Now let us examine the answers of the English judges. To us 
they seem to be a wise embodiment of the results above attained, 
and to be unshaken by the investigations of medical men. 

In MeNaghten’s case, 10 Clark & Fin. 210, four questions were 
propounded to the judges by the House of Lords. The first of 
these questions called but for an application of the principles laid 
down in the answer to the second and third; while the fourth 
related merely to a point of evidence. The second and third 
questions were as follows: — 


“2. What are the proper questions to be submitted to the jury, 
when a person alleged to be afflicted with an insane delusion respect- 
ing one or more particular subjects or persons is charged with the 
commission of a crime (murder, for example), and insanity is set up 
as a defence ? 

“3. In what terms ought the question to be left to the jury as to 
the prisoner’s state of mind when the act was committed ?” 


In answer to these questions, the judges, speaking by Tindal, 
C. J., said : — 


“ As the second and third questions appear to us more conveniently 
answered together, we have to submit our opinion to be that, .. . to 
establish a defence on the ground of insanity, it must be clearly proved 
that, at the time of committing the act, the party accused was laboring 
under such a defect of reason, from disease of the mind, as not to know 
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the nature and quality of the act he was doing, or, if he did know it, 
he did not know he was doing what was wrong.” 


The first branch of the answer covers the insanity of the act: 
it must be an act of which the prisoner was too insane to know 
the physical nature and quality. Asif a man should labor under 
the delusion that a certain person was enchanted, and could only 
be restored to his own proper state by having his throat cut. 
Such a man might take his friend’s life, under the firm belief 
that not death, but life, in a new and improved form, would 
follow his act, even though well recognizing that death, if it 
ensued, would make him guilty of a crime. But to punish such 
a man is to punish him for doing that which he honestly believed 
to be an act of kindness, and would be of no value whatever as 
an example. 

The second branch of the rule laid down contained the expres- 
sion, ‘did not know he was doing what was wrong.” Much 
controversy has arisen under this word “‘ wrong ;”’ and, at the 
time the answers were given, the judges were asked to change it, 
but refused, Chief Justice Tindal saying, — 


“Tf the question were to be put as to the knowledge of the accused 
solely and exclusively with reference to the law of the land, it might 
tend to confound the jury, by inducing them to believe that an actual 
knowledge of the law of the land was essential in order to lead to a 
conviction ; whereas the law is administered upon the principle that 
every one must be taken conclusively to know it, without proof that 
he does know it. If the accused were conscious that the act was one 
which he ought not to do, and if that act was at the same time con- 
trary to the law of the land, he is punishable.” 

By this the learned judge clearly intended to lay down the rule, 
that the prisoner’s apprehension of the moral nature of the act 
was material only so far as it tended to prove or disprove his 
ability to know the legal nature also. But here a distinction 
ought, we think, to be taken. While a simple belief that certain 
things are morally right which the law forbids, furnishes, and 
ought to furnish, no excuse whatever for crime, it yet seems too 
restricted to say, that the prisoner’s delusions as to the moral 
nature of his act, no matter what their character, are of no im- 
portance, and cannot affect the question of his punishability so 
long as he knows the law forbids it. There is a marked differ- 
ence between loose, or perhaps insane, notions of morality, and a 
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crazy delusion that some particular act, the wickedness of which, 
as a general rule, the prisoner would readily admit, was neverthe- 
less, in that particular instance, not only proper, but actually 
enjoined upon him by a power which it would be impossible 
safely to disobey. To illustrate our meaning, an instance of this 
sort is given in the books. A certain man believed himself to be 
the Saviour, returned to the world to undergo death a second 
time, and that by his death innumerable blessings would be 
brought upon men. But to get himself killed was the difficulty. 
His moral sense was very keen; and he turned away from suicide 
as sinful, and therefore ineffectual for his purpose, and murdered 
a stranger for the very purpose of suffering the death penalty for 
the accomplishment of his mission. 

It is not necessary to enlarge upon the obvious difference 
between this man’s hallucination, and a simple belief that murder 
is not an offence against the laws of God. 

This whole subject received full discussion before a committee 
of the House of Commons, appointed to consider a bill entitled 
* The Homicide Amendment Act,” introduced by Mr. Russell 
Gurney, in 1874. The object of the bill was the codification of 
the criminal law of insanity. It was proposed to extend some- 
what the rule in McNaghten’s case, so as to include all cases 
where the prisoner did not know the moral nature of the act 
committed, and also where he was impelled to its commission by 
an uncontrollable impulse. Amongst other persons, Mr. Fitzjames 
Stephen, Q.C., the reputed author of the measure, gave at consid- 
erable length his reasons for supporting its provisions. As an 
illustration of the necessity of the rule relieving from punish- 
ment where the knowledge of the moral nature of the act was 
absent, he used the example just cited. We have already en- 
deavored to show that, while such a delusion entitles a man to 
immunity, — and further than this we do not believe the measure 
was intended to go, — it is not accurate to characterize such a con- 
dition as a simple absence of moral judgment. 

But perhaps the most important feature of the proposed change, 
because the one which was the most marked innovation on previ- 
ous rules, was that recognizing uncontrollable impulse as a valid 
defence. To illustrate this change, and the class of cases which 
it is intended to cover, we cannot do better than to quote Mr. 
Stephen’s own words : — 
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“T recollect very well that in that case (referring to Dove’s case, 
mentioned before) Baron Bramwell,who tried it, put this question to one 
of the doctors who was giving evidence that Dove could not help doing 
what he did: ‘ Supposing that aman had been standing by him with a 
loaded pistol in his hand when he was going to poison his wife, do you 
think he would have done it then ?? —‘I do not.’ —‘ Then he ought not 
to have done it under these circumstances.’ But supposing the doctor 
had been able to prove from other circumstances that he would have 
been utterly unable to control himself, and that, if you had put a rope 
around his neck ready to hang him, still the poison would have gone 


into that cup, that would have been a case of uncontrollable im- 
pulse.” 


Of course, it is possible that cases such as this may occur; 
and, for the sake of the argument, we will admit their existence ; 
and will also concede, that, so far as the question of guilty 
intent is concerned, that element is entirely wanting, as in the 
case of the poor wretch who, overcome with horror and remorse, 
even while doing the act, was yet impelled to slay her children 
by a power impossible to resist. We would urge, nevertheless, 
the following considerations, as showing not only the inexpedi- 
ency of recognizing these rare instances as forming a class by 
themselves, but also the logical inconsistency of allowing insanity 
of this sort as a defence, even when clearly proved. 

It can hardly be doubted that in every such case the horror 
and fear present in the mind of the lunatic at the time of com- 
mitting the act tended in some measure, though not efficiently, 
to restrain from the crime; and that prominent among the 
causes of such fear and horror was the apprehension of legal 
punishment and the circumstances of disgrace which would 
attend it. If this be not so, then the case falls directly under 
the class of those destitute of an appreciation of the consequences 
of their acts. 

Now, it needs no elaborate argument to convince us that the 
removal of this powerful restraint, proceeding from the fear of 
legal punishment, would have a tendency to increase the number 
of persons in whom such insane impulses would become actually 
uncontrollable ; for we repeat that example exercises an influence 
little less powerful on the lunatic than on the sane person, if the 
condition of the former permits him at all to understand the lesson. 
And, again, uncontrollable impulse and irresistible desire are in 
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the popular mind already too nearly identical for it to be safe for 
the law to allow the one to be a valid defence in a criminal trial, 
lest the other also should obtain a foothold. 

That irresistible desire and uncontrollable impulse are in reality 
very different things, we hold to be clear, and we think that their 
confusion in the minds of many lawyers and judges has led to 
many mistakes. 

Man is so constituted that his habits and desires, whether of 
body or mind, by continued indulgence soon overmaster his con- 
science and his will. Long-nourished hatred and animosity, like 
long-nourished passion for drink, in many cases stifle all other 
feelings; so that, when their indulgence is in question, all other 
considerations, whether of morality or legal consequences, are 
utterly powerless. In the matter of long-continued and excessive 
use of spirituous liquors, this fact is more strongly marked, 
perhaps, than in the case of other excesses; but we are firmly 
convinced that delirium tremens is no more a real manifestation 
of mental disease than are some conditions of mind to which men 
have and may come in consequence of the dominion of other 
passions. Habitual drunkenness the law admits as a disability 
in civil matters, while utterly disallowing it as a criminal defence ; 
clearly recognizing the entire impotence of the drunkard to re- 
strain his ardent desire for drink, on the one hand, yet, on the 
other, refusing to recognize the consequences of yielding to this 
desire as an excuse for a crime. Habitual ferocity, whether 
manifested towards one from whom an injury, real or fancied, 
has been received, or towards mankind in general, should be 
placed on a precisely similar footing ; for, by long harboring of 
such feelings, conscience and the apprehension of consequences 
can be dulled or destroyed, precisely as the same qualities can be 
dulled or destroyed in the mind of the drunkard. And, gener- 
ally, whenever it can be shown, from the circumstances of the 
case, that the prisoner, even if at the time of the commission of 
the crime he was so far insane that he had no knowledge that his 
act was forbidden by law, had lost such knowledge by his own 
fault, as by the indulgence of some unlawful or forbidden habit 
or feeling, the natural tendency of which was towards criminal 
acts, —in every such case the court, while recognizing his insanity 
as a scientific fact, should disallow it as a defence, and inflict the 
punishment apportioned to the crime. 
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The indulgence of thoughts of violence and crime, although 
not of itself punishable, unless resulting in some criminal act, is 
nevertheless the germ of crime, and should render punishable 
every act that springs from it. Such thoughts when first arising 
in the mind are easily subdued, and weak, compared to the baleful 
strength they soon acquire. And society has a right to require 
their immediate extirpation, by punishing them, even when they 
seek shelter under the garb of madness; thus, by example, deter- 
ring others from their indulgence. We are aware that delirium 
tremens, which has long been regarded as a legal defence, would 
fall under this rule ; but our reflections have led us to the con- 
clusions stated above. 

Chief Justice Cockburn, in his remarks upon the Homicide 
Bill (above referred to) said that, while concurring in the rules 
there laid down, he must object to any limitation of their appli- 
cation to the law of homicide. We certainly are unable to see 
any adequate reason why a different rule should prevail for differ- 
ent crimes. For as, on the one hand, death is the gravest punish- 
ment which the law can inflict, and the utmost certainty of guilt 
is required for its infliction; so, on the other hand, death is the 
greatest wrong which one individual can inflict upon another, 
and the utmost certainty is required in the punishment of the 
wrong-doer. 

Suppose now that a person indicted for larceny should set up, 
as a defence, that peculiar form of insanity known as kleptomania ; 
but, in sustaining his case, should fail to show that stealing had 
ever before been indulged in; and, on the other hand, it should 
be proved that the article stolen was one which there were par- 
ticular reasons for the prisoner to desire, and therefore one which 
he would be most likely to take with a felonious intent, and 
that he had profited by his plunder in a way consistent therewith,— 
would any amount of curious habits and eccentricities bolster up 
such a defence, resting on such evidence? Would any intelligent 
man, let alone any twelve intelligent men, give credit to any such 
story, unless their judgments were affected by their feelings ? 
And yet precisely similar to this is the case of the man who 
designedly murders the disturber of his domestic peace, and sets 
up in defence that he was crazy at the time that the deed was 
done. 


While then accepting the English rules as laid down by the 
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judges in McNaghten’s case, as the best enunciation of the prin- 
ciples which should govern the question of responsibility in 
mental disease for criminal acts, we would have the law go yet 
one step further in its inquiries, and, before accepting insanity as 
a defence, discover, if possible, the responsibility of the prisoner 
for the existence of the malady which he pleads as an excuse. 
To do this would not involve questions in any degree more 
speculative in their nature than those now presented to the courts 
for solution. And, when accomplished, the courts would be in a 
position, while punishing the guilty, to furnish to the insane that 
protection to which, in common humanity, they are entitled. 


Davip B. OGDEN. 
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THERE is no other country in the world where it is of so much 
importance as it is in the United States that the members of the 
Bench and of the Bar should be upright, intelligent, and educated 
men; and there is certainly no other country where so little pains 
are taken to secure so desirable an object. 

The judicial system of many of our States is both vicious in 
theory and pernicious in practice; while the want of system in 
our legal education has led to such deplorable results that a reform 
is imperatively demanded. Under these circumstances, it cannot 
be amiss to call the attention of those most interested in the 
question to any foreign system which seems to produce honest 
and efficient judges and lawyers. 

We propose, therefore, to speak in this article, — first, of the 
organization and jurisdiction of the French tribunals: the quali- 
fications, mode of appointment, tenure of office, and emoluments 
of the judges; and, secondly, of the education, discipline, and 
functions of the legal profession in France. 


I. JupicraL System. 
1. Jurisdiction of the Respective Courts. 


There are four grades of judges in the civil (as distinguished 
from the commercial) courts: 1. The Juges de Pair; 2. The 
Juges des Tribunaux de Premiere Instance ; 3. The judges called 
Conseillers des Cours d’ Appel ; 4. The Juges de la Cour de Cassa- 
tion. 

In addition to these, there are the Juges des Tribunaux de 
Commerce, for the trial of commercial cases (these judges being 
elected from among the merchants of the highest character and 

1 The works consulted in the preparation of this article are the French Codes 
et Lois Usuelles ; Camuzet, “ Manuel de Procédure;” Clerc, “ Formulaire du Notariat ;” 


the “ Agenda et Annuaire des Cours, etc.,” published by Marchal, Billard, et Cie; and 
the Annuaire of Didot-Bottin, besides the authorities mentioned in the text. 
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standing) ; and the Prud’hommes, who are manufacturers, trades- 
men, or artisans, and who act as judges only in cases of dispute 
between manufacturers, tradesmen, and artisans, in relation to 
their business.! 

Jurisdiction of the Juges de Paix.— The Juges de Pair have 
cognizance of all purely personal suits up to the amount of 100 
francs without appeal, and up to 200 francs subject to appeal. 

They also take cognizance of suits between innkeepers and 
their guests, and between travellers and common carriers by land 
or by water, up to 100 francs without appeal, and up to 1,500 
francs subject to appeal. They have likewise jurisdiction up to 
100 francs without appeal, and, subject to appeal, up to any 
amount, in suits between landlord and tenant, in cases where the 
annual rent does not exceed 400 francs; in suits between master 
and servant, &c. They have also jurisdiction in civil suits (when 
no proceedings have been instituted before the criminal courts) 
for defamation, assault and battery, &c. 

Moreover, all cases of a civil (as distinguished from a commer- 
cial) character, in which there is but one party defendant, must, 
as a general rule, be commenced by a summons to appear en 
conciliation before the Juge de Paiz. 

If he can bring the parties to terms, he draws up a procés- 
verbal, or report, showing the conditions of the settlement; if 
not, he makes a summary mention of their appearance, and the 
cause is remitted to the Tribunal de Premiére Instance. 

Jurisdiction of the Tribunaux de Premiére Instance. — These 
courts have cognizance of personal actions and those relating 
to personal property up to the amount of 1,500 francs of capi- 
tal, and of actions relating to real property of a rental value 
not exceeding 60 francs, without appeal; and of other actions 
(always excepting those of a commercial character, in places 
where there exists a Tribunal de Commerce) up to any amount, 
subject to the right of appeal. 

Appeals are also taken to those tribunals from the decisions of 
the Juges de Paiz. 

Jurisdiction of the Cours d’ Appel. — These courts have no 
original jurisdiction, but have appellate jurisdiction in all cases 

1 The organization and jurisdiction of the Tribunaur de Commerce, and of the . 
Conseils des Prud’hommes are discussed by the writer in an article published in this 


Review for October, 1875. Nothing more will, therefore, be said about them here. 
VOL. XI. 44 
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where an appeal is taken from the decisions of the Civil Tribu- 
nals of First Instance, or from those of the Tribunals of Commerce. 
Jurisdiction of the Cour de Cassation.— The functions of this 
tribunal are to pronounce upon all applications made to set aside 
judgments rendered by inferior courts acting as courts of last 
resort, applications to have a cause transferred from one court to 
another, conflicts of jurisdiction, &c. It annuls all proceedings 
in which the forms of law have been violated, and every judg- 
ment which expressly contravenes the text of the law. Under 
no pretext, however, can it examine into the merits of the case. 
After having set aside the proceedings or the judgment, it 
simply sends the case down to be tried over again by a court of 
the same character and degree as that from which the appeal was 
taken. It is only in case a second appeal is taken that the Cour 
de Cassation, united, renders a decision interpretative of the law, 
which is binding upon the court to which the case is then sent 
for retrial. But such decision is binding only in the particular 


case, not in any subsequent one,— not even in the Cour de 
Cassation itself. 


2. Qualifications, Appointment, Tenure of Office, and Salary of the 
Judges, and Organization of the Courts. 


The judges of all the courts (except those of commerce and the 
trades) are appointed by the chief of the executive power; and 
are all removable only in the cases and subject to the conditions 
provided by law; except the Juges de Paix, who are removable 
at the will of the appointing power. 

Juges de Paix.— There is a Juge de Paix for each canton, 
making 2,860 in all; the only qualifications required for this 
office being that the incumbent be a Frenchman, and thirty years 
of age. Their salaries vary from 1,800 to 5,000 franes in the rest 
of France ; but are increased to 8,000 franes in the city of Paris. 

Tribunauz d’ Arrondissement, ou de Premiére Instance. — There 
is a Tribunal of First Instance for every arrondissement ; ex- 
cept at Paris, where, though there are twenty arrondissements, 
there is but one such tribunal, called the Tribunal de la Seine, 
whose jurisdiction extends also over the two arrondissements 
of Sceaux and St. Denis, — making three hundred and fifty-nine 
of such tribunals in the whole of France. 

Each tribunal is composed of from three to twelve judges, 
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besides from three to six supplementary judges, or Juges suppliants. 
The tribunals having only three or four judges form but one 
chamber; those having from seven to ten judges are divided into 
two chambers; and those having twelve judges, into three cham- 
bers (one of the chambers, in the last two cases, having criminal 
jurisdiction, as a chamber of Police Correctionnelle, in cases of 
misdemeanor, punishable with not more than five years’ confine- 
ment in a house of correction). Three judges at least, and six 
at most, must be present, in order that a judgment be pronounced. 
Among the judges there is one president, and a vice-president for 
each chamber, except that in which the president sits. At Paris, 
however, there are one president, ten vice-presidents, and fifty- 
eight judges, besides fifteen supplementary judges, or substitutes, 
—there being twelve chambers, of which siz take cognizance of 
ordinary civil suits; four, of criminal cases; and two of other 
matters. 

No one can be appointed to the office of judge unless he pos- 
sesses the degree of Licentiate in Law, has kept his terms for 
two years as an avocat of the Tribunal, and is at least twenty-five 
years of age, —the minimum of age for the president and vice- 
presidents being twenty-seven years. The salaries received by 
the judges are excessively moderate, varying from 2,400 to 5,000 
francs, except in Paris,— the judges of the Tribunal de la 
Seine receiving 8,000 francs. The salaries of the vice-presidents 
vary from 3,000 to 6,250 frances for the other tribunals, and 
amount to 10,000 franes for the Tribunal of the Seine. The 
president of this latter receives 20,000 francs; the presidents of 
the other tribunals, from 3,600 to 10,000 francs. 

Cours d’ Appel. — There are twenty-six of these courts in the 
whole of France. Each court is composed of from twenty to 
forty justices, or conseillers. Those composed of twenty-four 
justices have three chambers, — one civil, one of indictment for 
crimes triable at the assizes, and one of appeals in matters of 
police correctionnelle. 

The courts composed of thirty justices have four chambers, of 
which two have jurisdiction in civil suits; and those composed 
of forty justices have five chambers, three of which are civil. 
In every court there is one president, and as many vice-presidents 
as there are chambers. In civil cases, the presence of seven 
justices is necessary to the validity of a judgment. At Paris, 
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there are seventy-two justices of this court, including the presi- 
dent and vice-presidents. The same qualifications are required 
as for the judges of the Tribunaux de Premiére Instance, except 
that the presidents or vice-presidents must be at least thirty years 
of age. The salaries of the judges vary from 5,000 to 7,000 frances 
outside of Paris, in which they amount to 11,000 francs ; those 
of the presidents of chambers are, in Paris, 13,750 frances ; and 
elsewhere, from 7,500 to 10,500 francs. And, lastly, the pay of 
the first president is from 15,000 to 20,000 francs in the rest of 
France, and 25,000 franes in the city of Paris. 

Cour de Cassation. — This court is composed of one first presi- 
dent, three presidents of chambers, and forty-five justices, or con- 
scillers, —there being one criminal chamber, having jurisdiction 
over appeals in criminal cases; one Chambre des Requétes, whose 
business it is to make a preliminary examination of appeals taken 
in civil suits, and to reject those which it finds to be clearly un- 
founded, referring the rest to the Chambre Civile ; and one Chambre 
Civile, which examines all the appeals so referred to it by the 
Chambre des Requétes, and gives judgment upon them, — either 
rejecting the appeal, or else simply annulling the judgment of 
the court below and directing a retrial of the case, as before 
stated. The salary of the first president is 30,000 frances; that 
of the presidents of chambers, the same; and that of the other 
judges, 18,000 francs. 

Retired List. — Judges of the Tribunaux de Premiere Instance 
and of the Cours d’ Appel are put on the retired list, with a pension, 
at the age of seventy ; and those of the Cour de Cassation, at the 
age of seventy-five. They may also be allowed to retire on a 
pension, upon due proof of serious and chronic infirmities render- 
ing them incapable of continuing to exercise their functions. 


The amount of the pension increases with the number of years 
passed in active service. 


The Paris “ Liberté” of Nov. 23, 1876, in its comments upon a | 


bill just introduced into the Assembly by the Minister of Justice, 
remarks as follows : — 


“The ninth and last article of the bill provides that the savings 
effected by the reduction of the number of judges” (i.e., in certain 
districts of France) “shall be applied towards the increase of magis- 
trates’ salaries. We cannot too highly approve this provision. ... 
In fact, the salaries of our magistrates having remained stationary for 
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so many years, while the cost of every thing has so rapidly increased, 
they find themselves placed in an inferior position as compared with 
the rank which they are obliged to maintain in society. The conse- 
quence is that the judicial career is closed to many who are specially 
fitted for it, remaining open only to those who are in comparatively 
easy circumstances independently of the salary attached to. their 
office.” 


We commend these observations to those in America who, 
calling themselves par excellence the friends of the people, be- 
grudge to their public servants a respectable salary, or even a 
life-tenure of office; the effect, if not the object, of whose policy 
is naturally to exclude from every important public position all 
except the independently rich, or the needy and unscrupulous. 

Official salaries can safely be reduced to a certain point, only 
by conferring the office for life or good behavior. Below that 
point, what is called economy constitutes, at best, an invidious 
distinction in favor of the rich; and, at worst, the robbery and 
dishonor of the State. 


8. Independence of the Judiciary. 


In theory, the judges of all the higher courts are perfectly 
independent of the governing power. M. Glasson, Professor at 
the University of Paris, in his recent excellent work entitled 
“ Elements du Droit Frangais,” ete. (vol. ii. p. 212), eloquently 
remarks : — 


“Every thing which compromises or lessens the independence of 
the judicial power compromises the good administration of justice. 
The judiciary should be the organ of the law, and not an instru- 
ment of government: it renders jadgments, and not services. The 
judicial power, deprived of its independence, is the most formidable 
instrument of factions and of political hate. The absence of the power 
of removal” (i.e., at the will of the appointing or governing power) 
“is one of the surest guaranties of the independence of the judicial 
power: hence, the spirit of party is naturally hostile to this great 
principle.” 


He is, therefore, in favor of extending the principle to the Juges 
de Paix; as they would thus “ secure an independence, as towards 
the executive power, which is necessary to their dignity.” It 
would be difficult to know whether, in popular estimation, the 
judges are always, in point of fact, entirely independent of 
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the executive; as the expression of an unfavorable opinion on 
this point would be dangerous, owing to the stringent provisions of 
the law of libel, by which every allegation or imputation of a fact 
derogatory to the honor or consideration of the individual or body 
to whom the fact is imputed, constitutes a defamation. Such 
defamation — whether in a public speech, in writing, or in print — 
of the courts, tribunals, or other public authorities, is punishable 
by an imprisonment of from fifteen days to two years, and a fine 
of from 150 to 5,000 franes. 


4. Purity and Efficiency of the Judiciary. 

Upon this subject M. Glasson pithily remarks: ‘“ Their tradi- 
tional integrity, their great enlightenment, and the gravity of 
their morals, have for centuries honored the judicial bodies of 
France.” The writer may add, that, during a ten years’ residence 
in France, he has never heard it intimated that any judge had been 
or could be bribed. He has good reason to believe, however, that 
judges (at all events, those of the lower courts) are accustomed to 
receive the visits of a party toa suit, or of his lawyer, out of court, 
and to listen to his ex parte statement of the case, in which he is 
interested. If such party or his legal adviser be a personal friend 
of the judge, there is evidently great danger that the latter, how- 
ever honest his intentions, may not approach the trial of the case 
with a perfectly unbiassed mind. The writer does not assert that 
such a practice is wholly unknown in the United States; but he 
does assert that it ought nowhere to be tolerated. If French 
judges are lacking in knowledge or liberality of views as respects 
foreign countries, their laws, and customs, and frequently apply 
French laws and usages with unyielding rigor in controversies 
between Frenchmen and foreigners, and that, too, even as to 
acts done or contracts made or to be executed abroad, — thereby 
securing the interests of the former, to the great detriment and 
dissatisfaction of the latter, — they only follow the general policy of 
their government in this respect ; which goes so far in its protec- 
tion of its citizens, and in its distrust of foreign laws and tribu- 
nals, as even to refuse the extradition of French criminals, who, 
after committing the most serious offences abroad, have succeeded 
in escaping to their native country. (See Billot’s “ Traité de 
U Extradition,” pp. 64, 67, 68, 70, 72, 73.) Nor would it be sur- 
prising if French judges were somewhat deficient in legal learning 
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(in the American acceptation of the term), considering the com- 
paratively small value attached in France to legal precedents. 

“ Outside of the particular case decided, the interpretation of 
the law given by the judges has no authority,” says Mourlon (in 
his “ Répétitions écrités sur le Code Civil,” 7th ed. vol. i. pp. 63, 
64, § 91), “and binds no one. It is not binding upon ‘other 
courts, nor even upon the tribunal which has pronounced it. If 
another cause, entirely new, but in all respects similar, comes 
before the court, it is free to follow the former interpretation, or 
to adopt a new one.” 


II. THe LEGAL PROFESSION. 
1. Avoués and Avocats: their Respective Functions. 


There are two classes of lawyers practising before the courts of 
First Instance and of Appeal; viz., avowés, or attorneys, and 
avocats, or pleaders. The avocats of the Cour de Cassation dis- 
charge at the same time the functions of avoués. The avoués of 
the Tribunauz de Premiére Instance are distinct from those of the 
Cours d’ Appel ; while there is but one body of avocats for the two 
jurisdictions, known as avocats d@ la Cour d'’ Appel. The employ- 
ment of an avoué is necessary (except that, in theory, a party may 
defend himself, or select whom he pleases to defend him) ; while 
that of an avocat is purely voluntary. The former is the agent 
and representative of the party; the latter is not. The former 
directs the proceedings, furnishes or receives all communications 
requisite for the preparation of the case, and lays before the court 
the demands of his client. The latter argues the cause, and gives 
consultations. Avoués (including the avocats d la Cour de Cassa- 
tion) are obliged to give security for their good behavior, — the 
amount of which is fixed according to the population of their 
place of residence, &c.,— while no such security is required of 
avocats. 

2. Qualifications for Admission to the Bar. 


In order to be admitted as an avocat, the candidate must have 
obtained the degree in law called * licence en droit,” for which 
three years’ terms or attendance on the lectures of the Law School, 
or Faculté de Droit, are necessary (these lectures comprising a 
course of instruction in the history of law; Roman law; the 
law of nations; common or uncodified law; the French Civil 
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Code and Code of Procedure ; criminal, constitutional, adminis- 
trative,’ and commercial law ; and political economy); and pre- 
viously he must have obtained the degree of Bachelor of Letters, 
after passing an examination in French, Latin, and Greek com- 
position, as well as in literature, history, and philosophy. He 
must also have passed three years in attendance on the courts, 
before he can be entered on the rolls and admitted to practice. 
In order to be received as an avoué, the candidate must, in like 
manner, have obtained the degree of Bachelor of Letters; and then 
have followed for a year the course of criminal legislation, and of 
civil and criminal procedure, and have passed: an examination 
before the professors of the Law School. He must, furthermore, 
have passed five years as a clerk in the office of an avoué, in order 
to be admitted as an avoué of a Cour d’ Appel. 


8. Appointment of Attorneys, fc. 


The avoués are limited in number, and are appointed by the 
chief of the executive power, upon the presentation of the avoué 
retiring in favor of the nominee, or upon that of the legal repre- 
sentatives of a deceased avoué. High prices are, in fact, paid for 
these positions ; and M. Glasson states that the total market value 
of the various venal offices (viz., those of avocats @ la Cour de 
Cassation, notaires, avoués greffiers, huissiers, agents de change, 
and commissaires-priseurs) throughout France is estimated at 
1,000,000,000 frances. 

The number of attorneys and practising advocates is very 
small in proportion to the population; the number for Paris, in 
1874, being as follows : — 

Avoués présla Courd’Appell . . 
Avoués de Premiere Instance . « « 
Avocats a la Cour d’ Appel (having also the right to 
appear before the inferior courts or tribunals). . . 639 
Avocats au Conseil d’ Etat et a la Cour de Cassation . 60 


Total of attorneys and barristers for the city of Paris, 904 


Adding one hundred and twenty-three Notaires (who, though 
public functionaries invested with important prerogatives, do a 


1 Administrative law, or Droit Administratif, is defined by Zacharie (Droit Civ. 
Frangais, vol. i. pp. 2, 148) as that whose object is to establish the relations of the 


executive power and its agents towards individuals, communities, and public estab- 
lishments. 
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great deal of the work which in the United States is done by 
attorneys), we have a total of 1,027 educated lawyers; while, in 
the city of New York, with a population less than half that of 
Paris, there are at least 3,500 persons practising as attorneys and 
counsellors. 


4. Independence of the Bar. — Internal Discipline. 


Both avoués and avocats are independent of the governing 
power. The Chambre des Avoués, at the head of which is a 
President, and the Conseil de Discipline des Avocats, presided over 
by the Bdtonnier, are charged with the duty of maintaining disci- 
pline and punishing misconduct among the members of their 
respective orders, — the punishments consisting of recall to order, 
censure, public reprimand, expulsion from the Chambre des Avoués, 
and, in the case of avocats, temporary suspension, or even striking 
from the rolls. 

As far as we have had an opportunity of judging, the French 
bar is highly and deservedly esteemed for its ability, learning, and 
integrity. We refer only to the lawyers, properly so called; for 
there is a third class, known as hommes d'affaires, who may, if 
provided with a special power, represent their clients before the 
tribunals of commerce or the Juges de Paix, and whose business 
is more particularly that of collection agents. ‘ Of these,” says 
Masson (‘“ Droit Usuel,” p. 9), ** there are some who are honest 
and perfectly trustworthy; while there are many of bad reputation, 
aud who are the plague of their clients.” The French, as a peo- 
ple, express themselves clearly and readily, both in writing and 
in speech: it is not surprising, therefore, that their leading 
advocates should have a well-deserved reputation for eloquence, 


and that French pleadings and judgments should be models of 
lucidity and logic. 


GEORGE MERRILL, Paris, France. 


NOTE. 


The following statistics relating to the operations of the civil tribunals 
throughout France, for the year 1874, are drawn from the last Report of the 


Minister of Justice (published in the ‘* Gazette des Tribunaux”’ of the 1st, 2d, 
and 3d January, 1877): — 


1, Juges de Paiz.— The whole number of writs of summons, properly so called, 
issued by the Juges de Paix, during the year, amounted to 2,145,107; there having 
been a gradual decrease of 600,000 in four years, attributable to the law of Aug. 23, 
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1871, which requires that such writs shall be on stamped paper of the value of twelve 
cents. ‘These citations were without result in 860,265 cases. Out of the remaining 
1,243,322, the Juges de Paix suceeded in bringing the parties to an amicable settle- 
ment in 838,257 cases, or 67 per cent of the whole number actually brought before 
them. 

As conciliators, in cases coming within the jurisdiction of the 7'ribunaux de Premiére 
Instance, their efforts were successful in 18,083 out of 43,688 cases in which the parties 
appeared, or 43 per cent of the whole number. 

Upon this the Minister of Justice remarks that the preliminary attempt at concili- 
ation is not crowned with success as often as might be desired, and as was expected 
by the legislator. It appears to the writer, however, that this requirement of the law 
is a useful one in a country like France, though its application might well be restricted 
to cases where the amount in controversy is not very large ; while he doubts whether 
it would prove of the same value in the United States, where the mass of the people 
are better educated and more independent (and possibly more inclined to litigation) 
than the French, and less likely, therefore, to surrender any portion of what they 
believe to be their rights at the suggestion of a judge of inferior jurisdiction, acting 
as a conciliator, instead of insisting upon an authoritative determination of the strict 
law of the case by the competent tribunal. Judgment was rendered by the Juges de 
Paix in 210,115 cases (of which 87,376 by default); 118,204 causes were arranged at 
the hearing ; and 54,598 were abandoned. There were thus 382,917 causes actually 
terminated ; leaving a balance unsettled of 8,212, or only two per cent of the whole 
number brought before them ! 

2. Tribunaur de Premiére Instance. —Out of 170,302 cases coming before these 
tribunals, 70,547 were tried and determined after hearing both parties: in 34,542 
judgment was given by default; and 35,292 were terminated by compromise or 
withdrawal, —leaving a balance of 29,921 remaining at the close of the year. 

Justice is administered in these courts much more expeditiously, we imagine, than 


in most of the United States. Thus, out of the 140,381 causes, of which the rolls 
were cleared in 1874,— 


77,360, or 55 per cent, lasted only three months, or less. 


» » from three to six months. 

i: omer » six months to one year. 
»» One year to two years. 
| » 9 More than two years. 


8. Cours d’ Appel. — There were 16,436 cases brought before the 26 Cours d’ Appel 
during the year, of which 11,056 were terminated. In 2,392 of these latter, a cum. 
promise was effected ; 559 judgments were given by default ; and 8,105, after hearing 
both parties. 

The number of cases thus carried up on appeal was 11 per cent of the whole 
number decided by the civil tribunals acting as such (that is, in civil as distinguished 
from commercial cases); 10 per cent of those decided by the same courts acting as 
tribunals of commerce (in places where there are no such tribunals) ; and 12 per cent 
of the cases decided by the special Tribunaux de Commerce. Out of the whole number 
of judgments appealed from, 71 per cent were affirmed. As regards the commercial 
cases brought up on appeal, 72 per cent of the judgments rendered by the commercial 
tribunals, properly so called, were affirmed ; and only 62 per cent of those rendered 
by the Tribunaux Civils acting as commercial courts. 

4. Cour de Cassation. — There were only 850 new cases brought before this court 
during the year; of which, 418 from the Cours d’Appel, 143 from the Tribunaur 
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Civils, 41 from the Tribunaux de Commerce, and 204 from the Justices de Pair, — the 
few remaining cases being those of a special character, coming from other sources. 
The Chambre des Requétes was called upon to pronounce in 1,253 cases ; comprising 
813 of the above, and 440 remaining over from the previous year. Of these, 764 
were brought to a conclusion; namely, 470 by decrees of rejection, 265 by de- 
crees of allowance (the effect of which, as explained in the text, is to remit them 
to the Chambre Civile), 24 by withdrawal, and 5 in other manners. The Chambre 
Civile had 361 cases before it (including 104 remaining from 1873). Out of these, 
7 were withdrawn ; in 92, the appeals were rejected; in 157, the judgments ap- 
pealed from were set aside; and 105 cases went over to the following year. 

It will thus be seen that a very small number of cases are carried up to the highest 
court ; and that less than one-fourth of the appeals brought before it are sustained, 
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DIGEST OF THE ENGLISH LAW REPORTS FOR FEB- 
RUARY, MARCH, AND APRIL, 1877. 


ADMINISTRATION. — See EXECUTORS AND ADMINISTRATORS. 
ANTENUPTIAL AGREEMENT. — See MARRIAGE SETTLEMENT, 2. 


APPUINTMENT. 


K. gave a life-estate to his daughter M., with power of appointment in M. 
among her ‘ children,’”? and in default of appointment to all her children 
equally. M. appointed to two daughters, one of whom was illegitimate and 
could not take. Held, that the other took one half, and the other half went to 


her and the other legitimate children of M. equally. — In re Kerr’s Trusts, 
4 Ch. D. 600. 


Assets. — See BANKRUPTCY. 
ATTESTATION. — See WILL, 1. 
ATTORNEY AND CLIENT. — See LIEN. 


BANKRUPTCY. 


1. B., a wine-merchant, in 1857, undertook to marry W., his deceased wife’s 
sister, and they lived together from that time. In 1876 B. went into liquida- 
tion, and W, filed her proof for £3,000 ‘for money lent, advanced, and paid ’’ 
by her to B. in 1858. The evidence was, that it was agreed that B. should 
use the money in his business, but that for £2,000 thereof he should be a trus- 
tee for W., and that a settlement should be executed. This was, however, 
never done. Held, that W. could not prove her claim as against other cred- 
itors. They must first be paid in full.—Jn re Beale. Ex parte Corbridge, 
4 Ch. D. 246. 

2. M. informed B. that he had forged his name on a note for £100; that the 
note was just due, and he could not pay it; that if B. would pay it, and thus 
save M.’s family from disgrace, he would give B. a bill of sale of all his effects 
for this £100, and another like sum, which he owed B. before this transaction. 
B. accepted the bill of sale, and paid the note on which M. had forged his 
name. Subsequently M. became bankrupt, and in a suit by the trustee in 
bankruptcy against B. for the proceeds of the goods sold him by M., held, 
reversing the decision of the Chief Judge, that there had been no offence 
against the bankrupt law, however the transaction might have affected B. in a 
suit where he was plaintiff, and that the trustee could not recover. —Jn re 
Mapleback. Ex parte Caldecott, 4 Ch. D. 150. 

See Composition; FRAUDULENT PREFERENCE; PARTNERSHIP. 
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BEQuEST. 


1. Will in the following words: ‘I . . . bequeath to G. all that I have 
power over, namely, plate, linen, china, pictures, jewelry, lace, the half of all 
valued to be given to H. . .. The servants . . . to have £10 and clothes 
divided among them. Also all kitchen utensils.”” The testatrix had money 
and much other personal property besides that specified in the will. Held, 
that the will covered all the personal property of the testatrix. — King v. 
George, 4 Ch. D. 435. 

2. Testator bequeathed all his remaining property after bequests, to his wife, 
‘for’? her ‘*to do justice to those relations on my side such as she think 
worthy of remuneration, but under no restriction to any stated property, but 
quite at liberty to give and distribute what and to who my dear wife may 
please.’? Held, that there was no precatory trust created thereby. — Jn re 
Bond. Cole v. Hawes, 4 Ch. D. 238. 


oF Lapina. 


A bill of lading recited that a cargo of feathers and down was shipped on 
board at St. Petersburg, ‘‘ in good order and condition, . . . to be delivered in 
the like good order and well-conditioned ”’ in London. There was the usual 
list of excepted perils, and in the margin the words, ‘‘ Weight, contents, and 
value unknown.’”? The goods coming out damaged in London, the consignees 
sued the ship, and it was proved that the damage was recent, and that it 
appeared to come from without and not from within. Held, that in spite of 
the marginal note the bill of lading was evidence that the goods were exter- 
nally in good order when taken on board; that thus a prima facie case was 
made out, which it was for the defendants to upset by positive evidence of 
inherent defects in the goods. — The Peter der Grosse, 1 P. D. 414. 

Bitts AND Notes. — See EMBEZZLEMENT, 2; NEGOTIABLE INSTRUMENT. 


Bonn. — See 3. 


Bottromry Bonp. 
A master has no authority to give a bottomry bond on the ship, or hypothe- 
cate the cargo, without sending word to the owners of the necessity therefor, 
if communication is possible. — Aleinwort, Cohen, §& Co. vy. The Cassa Marittima 
of Genoa, 2 App. Cas. 156. 
BROKER. 

P., a broker, in a contract for butter, delivered bought and sold notes to 
the plaintiff and to the defendant. He signed the first, but not the second; 
and he made a note of the transaction in his note-book, and signed it. The 
defendant kept the broker’s note till called upon to accept the goods, when he 
objected, on the ground that the note was not signed. Held, that the defend- 
ant was bound by the sold note, that he virtually admitted that the broker 
had authority to act for him, by his giving no reason for repudiating the bar- 
gain but the fact that the broker did not sign the note, and that the memoran- 
dum in the broker’s book was sufficient to take the sale out of the Statute of 
Frauds. — Thompson v. Gardiner, 1 C. P. D. 777. 

See FRAUDULENT PREFERENCE; PRINCIPAL AND AGENT, 1. 


DIGEST OF THE ENGLISH LAW REPORTS. 


Burpen or Proor. — See Birt or Lapine. 
CarGo. — See Contract, 4. 
Carrirr. — See Common CarRIER. 


CHARTER-PARTY. 


Charter-party by plaintiff for the ship C. for twelve months from the com- 
pletion of her present voyage. When the C. got in she was declared unsea- 
worthy, and it took two months to repair her. Held, that the charter-party 
could be thrown up by the plaintiff, time being of the essence of the contract. 
— Tully v. Howling, 2 Q. B. D. 182. 

See DamaGes, 2. 


Cuecx. — See EMBEZZLEMENT, 2. 


Class. 


S. by will gave estate in trust for allhis children, “who being a son or sons 
have attained or shall attain twenty-one years, or being a daughter or daugh- 
ters have attained that age or been married, or shall attain that age or be 
married,’’ the sons’ shares to be for their own absolute use and benefit. The 
daughters’ shares were to be held for their separate use during their lifetime, 
and after for their children. In case a son died in testator’s lifetime leaving 
children, the children took in place of the father. There was no such provision 
in case of a daughter’s predecease. A daughter died in the testator’s lifetime 
leaving children. Held, that these children were entitled to their mother’s 
share under the will. —Jn re Speakman. Unsworth v. Speakman, 4 Ch. D. 620. 

See ConstrucTION, 2; DEvisE. 


CopiciL. — See W111, 1. 


COLLISION. 


1. Action by skiff E. against steamer C. for injury to the E., caused by 
alleged negligence of the C. in colliding with the E., while the C. was coming 
into the dock and the E. was lying inside. On the evidence, held, that the 
C. was to blame. — The Cynthia, 2 P. D. 52. 

2. Collision between the bark O. and the steamer P. inthe Tyne. The P. 
was properly moored, but was run into during a gale by a brig adrift in the 
river. In consequence one of the rings of the buoys gave way, and the P. 
drifted, and struck and damaged the O. as she was lying moored. No lookout 
was posted on the P., though the weather was growing boisterous, and it was — 
shown that her chain cables were unbent. Held, on the evidence, that the 
steamer was alone to blame. — The Pladda, 2 P. D. 34. 

3. In a suit for wages and disbursements between a master and a mortga- 
gee of the ship, the court refused to retain in court a sum of money sufficient 
to satisfy a certain bond (in case it should ever be presented), which the mas- 
ter had given to release the ship after a collision happening from his neglect. 
— The Limerick, 1 P. D. 411. 

See DaMaGEs, 2. 


Comity. — See JurispicTion, 1. 
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Common CARRIER. 


Plaintiff took a ticket from Boulogne to London over defendants’ steam- 
boat line and railway. On the ticket it was stated that each passenger was 
allowed 120 pounds of luggage free, and that the company was responsible for 
no more than £6 value. Plaintiff’s box was damaged through negligence of 
defendants’ servants to the amount of £73. By the Railway and Canal Traffic 
Act of 1854, § 7, it is provided that railway companies shall be liable for 
loss arising from their negligence in the carriage of goods, notwithstanding any 
notice of non-liability they may have given, — and passengers’ luggage taken 
free of charge is included in the statute. Held, that the plaintiff could recover. 
— Cohen v. The South Eastern Railway Co., 2 Ex. D. 253. 


Company. 


1. The directors of a company, having authority, issued ‘‘ mortgage obliga- 
tions,’’ or debentures, which they advertised to sell at par. They found that 
the debentures would not sell at par, only two small purchasers being secured 
at that rate; and they proceeded to sell them to the public at 7} per cent 
discount. At this rate C., a director, took some. On the winding up of the 
company the liquidator proceeded against C. for the balance between what C. 
paid for the bonds and the par value. Held, that C. was not liable. — Jn re 
Compagnie Générale de Bellegarde. Campbell’s Case, 4 Ch. D. 470. 

2. S. agreed for the sale of mining property to the trustee for a company in 
formation. The purchase-money was to be paid in instalments. The vendor 
guaranteed a dividend of seven per cent; and it was provided that so much of the 
last two instalments of purchase-money as was necessary to secure this dividend 
on the shares issued for four years should be invested in Consols. One-eighth of 
this fund was to be paid to the directors after each of the first eight semi- 
annual meetings. The guarantee was specially published, and the agreement 
mentioned in the articles of association of the company. It was provided 
therein that the sums paid the directors from the guarantee fund should ‘be 
considered as profits, and applicable only to the payment of dividends.”’ Before 
the end of the four years the company went into voluntary liquidation. The 
directors had received money under the guarantee, and had made payments 
out. They now paid the sums in their hands into court. Held, on the peti- 
tion of a shareholder to have the proceeds of the guarantee fund in court 
declared the private property of shareholders, that such proceeds should be 
paid to the official liquidators as assets of the company.—ZJn re Stuart’s Trusts, 
4 Ch. D. 213. 

3. L. claimed to be admitted as a creditor in the winding up of the M. 
company in respect of one hundred bonds of the company at £20. L. was made 
a director of the company at its first meeting, and attended the second and 
subsequent meetings. At these meetings it was voted to purchase certain 
property for £3,325,000, and the bonds in question were part of £452,000 
issued by the directors, in part payment thereof. Sept. 5, 1867, L. seconded 
a motion, which was passed, for winding up the company. Dec. 16, 1867, he 
resigned as director. March 25, 1868, he bought these bonds for £587 10s., 
their alleged market value. In a later suit by the company for fraud against 
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the seller of the property in question, it appeared that the real price paid for 
the property was £2,665,000, and the balance of £660,000 was pocketed by the 
promoters of the company. L. denied that he knew of any such transactions 
regarding the purchase. Held (by Maxins, V. C.), that his claim must be 
disallowed. On appeal, the suit was compromised by allowing L. what the 
bonds cost him. — Jn re Imperial Land Company of Marseilles. Ex parte Larking, 
4 Ch. D. 566. 


See ULtra VIREs. 


CompounpInG Fetony. — See BANKRUPTCY. 
ConpiTions aT SALE. — See CONVEYANCE. 
ConsIDERATION. — See BANKRUPTCY. 


ConsPIRACY. 


Second count in an indictment for conspiracy to defraud: That defendants, 
promoters of the E. Company, Limited, applied to the Stock Exchange Com- 
mittee for leave to have the E. Company put on the list of quotations of the 
Stock Exchange, under two rules of the Stock Exchange, Nos. 128, 129. 
These rules provided that a new company would be quoted when two-thirds 
of the whole nominal capital had been applied for and unconditionally allotted 
to the public; and a member of the Stock Exchange was authorized by the com- 
pany to give information concerning it, and was able to satisfy all the require- 
ments of the committee. That defendants employed brokers to give the 
information required, and to make application to the committee to quote the 
shares; that the defendants employed the brokers to sell on behalf of certain 
pretended vendors of patents 5,000 shares of the stock, and conspired unlaw- 
fully to injure and deceive the committee by inducing them to order said 
quotation, and thereby to persuade her Majesty’s liege subjects to purchase 
said shares, by making them think that the company had complied with the 
rules of the Stock Exchange. That they falsely pretended to Z. and other 
members of the committee that 34,365 shares had been applied for by the pub- 
lic, and the amount received therefor was £17,282; that 15,000 shares had been 
allotted to the patentee, and none allotted conditionally ; and that by means of 
the premises they induced the committee to order the quotation. Held, that a 
verdict of guilty of conspiracy under this count must be sustained, though the 


allegations were very inaccurately stated. — The Queen vy. Aspinall, 2 Q. B. 
D. 48. 


CONSTRUCTION. 

1. H. E. died in 1819, leaving a will dated in 1814. In it he devised 
real estate to R. S., second son of Sir T. S., for life, remainder to R. S.’s 
first and other sons in tail male, remainder to J. S. and C. S., younger 
sons of Sir T. S., in tail male. In case the said R. S., J. S., or C. S. ‘shall 
become the eldest son of the said Sir T. S., then and in such case, and so often 
as the same shall happen,”’ the estate so devised to cease and determine as 
though ‘‘ the person so becoming the eldest son of said Sir T. S. was then dead 
without issue male.’’ C. S. died, childless, in 1834. Sir T. S. died in 1841, 
and his eldest son succeeded to his titles. He died, childless, in 1863, and the 
second son, R. S., succeeded. He died in 1875, without issue male. In an 
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action by the testator’s right heirs for the estates as against J. S., held, that 
J. S. had become ‘the eldest son of Sir T. S.,’’ within the meaning of the 
will, and was thereby disentitled. — Hervey-Bathurst v. Stanley. Craven v. 
Same, 4 Ch. D. 251. 

2. Testator gave to trustees a fund of £66,666 13s. 4d. upon trust to pay 
£1,000 a year, being the interest of one-half, to his daughter A. B., and the 
like to his daughter E. B., during their lives; and, after the decease of either 
daughter, ‘“‘I give . . . the said £33,333 6s. 8d., . . . being such daughter’s 
share, unto and among all and every such child or children she may happen to 
leave at her decease, to be equally divided between them when and as they shall 
respectively attain the age of twenty-one years, and if but one child, then to 
such child ; and in case either of my said daughters shall die without issue, 
then I direct that’’ her share be transferred by the trustees as said daughter 
should by will appoint. A. B. had a daughter who married, and died in 
1869, leaving five children, who are all now living, and are all over twenty- 
one. A. B. died in 1876, having made a will, in which she exercised the 
power of appointment given in her father’s will in case she should * die 
without issue.’? Held, that the power was properly exercised, ‘issue ’’ 
meaning children of the tenant for life. — Jn re Merceron’s Trusts. Davies v. 
Merceron, 4 Ch. D. 182. 

See Bequest, 1, 2; Crass; Contract, 4; DistrisuTion; LEAseE; Mar- 
RIAGE SETTLEMENT, 1, 2; TrusTEE, 1, 2. 


ConstrucTIVE Notice. — See Company, 3. 


ContTRACT. 


1. Contract by defendants to buy from plaintiffs 600 tons of rice, to be 
‘« shipped ’’ at Madras in the months of March * April, 1874, per ship Rajah. 
7,120 bags of the rice were put on board the Rajah between the 23d and 25th 
of February, and the three bills of lading therefor were signed in February. 
Of the 1,080 remaining bags, 1,030 were put on board Feb. 28, and the rest 
March 3, and the bill of lading for the 1,080 bags bore the latter date. There 
was evidence that rice put on board in February was as good as that put on 
board in March or April. Held, that the defendants were bound to take the 
rice. The word ‘“ shipped ’’ construed. — Shand v. Bowes, 2 Q. B. D. 112. 

2. By 8 & 9 Vict. c. 109, § 18, “agreements by way of gaming or wager- 
ing”’ are void. Plaintiff, who was a ‘‘ tipster’’ (i.e. one who gave advice on 
the probable winning horse), and defendant agreed that plaintiff should lay 
out £2 in betting on a horse R. in a steeple-chase, at odds of 25to1. If R. 
won, plaintiff was to have £50 from defendant out of his winnings if he 
backed R. If R. lost, plaintiff was to pay defendant £2. Defendant backed 
R., R. won, and defendant made on his bets £250. Of this, plaintiff claimed 
£50. Held, that this arrangement came within the statute. — Higginson v. 
Simpson, 2 C. P. D. 76. 

3. Oct. 31, 1874, the C. company made a contract with the P. company to 
sell the P. company 2,500 tons iron, to be delivered in monthly instalments 
over ten months, ‘* payment by four month’s bill net, or cash less 24 per cent 
discount, on the 10th of the month next following each delivery.” Nov. 4, 
VOL. XI, 45 
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1874, a second contract was made, for 2,500 tons during the next ten months, 
for cash on the 10th of the month following delivery, with the same discount. 
Jan. 11, 1875, another similar contract was made. Feb. 24, 1875, after deliy- 
eries had been made under the first and second, but none under the third, con- 
tract, the P. company called a meeting of its chief creditors, including the 
C. company, and asked for an extension, saying the business was going on at 
a loss. It was refused; and the C. company refused to deliver more iron except 
for cash; whereupon the P. company wrote to rescind the contracts; but there 
was no evidence that the C. company got the notice. The P. company man- 
aged to get along until May, 1875, when its affairs became so bad, that, 
June 9 following, voluntary winding-up proceedings were begun. The C, 
company claimed to prove as creditors for £2,738 for breach of the three con- 
tracts. Held, that the claim should be disallowed, on the ground that there 
was no such insolvency, or declaration of insolvency, on and after Feb. 24, as 
to authorize the C. company to refuse to deliver the iron except for cash. — In 
re Phenix Bessemer Steel Company. Ex parte Carnforth Hematite Iron Com- 
pany, 4 Ch. D. 108. 

4. Defendants bought of plaintiffs ‘‘ a cargo of from 2,500 to 3,000 barrels 
(seller’s option) American petroleum, . . . to be shipped from New York during 
the last half of February next, and vessel to call for orders off coast for any safe 
floating port in the United Kingdom, or on the Continent between Havre and 
Hamburg, both inclusive (buyer’s option).’? Plaintiffs shipped 3,000 barrels, 
consigned by bill of lading to defendants. To fill up the ship, they put on 
board 300 barrels more, marked in a different way and under another bill of 
lading. Plaintiffs gave notice of the shipment, offering to conform to the 
contract as to calling for orders and port of landing, and to deliver either 
8,000 or 2,750 barrels to defendants there, and take the balance themselves. 
Defendants refused to accept any. Held, that defendants were not bound to 
accept any, the contract having been for a ‘‘ cargo,”’ and cargo signifying all 

a ship carries. — Borrowman vy. Drayton, 2 Ex. D. 15. 


See INFANT; PrincIpAL AND SURETY; SALE; TELEGRAPH; Vexvon AND 
PurcuaseEr, 1. 


ConvVEYANCE. 


Plaintiffs were trustees, and put up the trust estate at auction under this 
condition, inter alia: ‘* The property is sold, and will be conveyed subject to 
all free rents, quit-rents, and incidents of tenure, and to all rights of way, 
water, and other easements (if any).’? Defendant was the purchaser, and 
objected to the insertion of the above words in the conveyance. Held, on 
claim for specific performance, that defendant was bound to accept the convey- 
ance in the above form. — Gale v. Squier, 4 Ch. D. 226. 


CopyriGcnt. 


Defendant wrote a play, in which it was found as a fact that he took two 
‘‘ unimportant ’’ ‘* scenes or points’? from a play of the same name belonging 
to plaintiff. Held, that, under the Dramatic Copyright Act, 3 & 4 Wm. 4, 
c. 15, § 2, the defendant was not liable. — Chatterton vy. Cave, 2 C. P. D. 42. 
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CovENANT. 


A covenant not to carry on a trade within certain limits is broken by the 
covenantor’s selling goods as a journeyman within the prescribed limits, for a 
third party carrying on the trade in question. — Jones v. Heavens, 4 Ch. D. 636. 


CrepiTror. — See Company, 2; Executor AND ADMINISTRATOR. 


Custopy or CuHILp. 


Custody of a boy three years old given to the mother, who had been deserted 
by her husband, father of the child. 36 & 37 Vict. c. 12.—Jn re Taylor, an 
Infant, 4 Ch. D. 157. 


DAMAGES. 


1. Action under sect. 6 of the Admiralty Court Act, 1861 (24 Vict. ¢. 10), 
by the assignee of a bill of lading, to recover damages for delay in the deliv- 
ery of the cargo. The liability was admitted, and the question of damages 
was referred to the registrar. He reported that interest at five per cent on 
the value of the invoice from the time when the cargo should have been deliv- 
ered, and the time of its actual delivery, was the proper measure of damages; 
but he found as a fact that the market value of the goods had fallen during 
that time. Held, that he should have included in the damages the difference 
in market value. — The Parana, 1 P. D. 452. 

2. In a suit for damages resulting from collision, the ship in fault acknowl- 
edged the liability, and the question of damages was referred to the registrar. 
He refused to allow as an item of damage the loss of a charter-party by the 
vessel injured, resulting from the delay caused by the collision. Held, that 
the loss of the charter-party must be taken into the account in estimating the 
damages. — The Star of India, 1 P. D. 469. 


DEBENTURES. — See Company, 1. 


Deep. 

The manager of a bank, which had already made advances to and taken 
mortgage securities therefor from one B., agreed to make further advances on 
further security being tendered; and B. thereupon pointed out to him three 
houses on C. road, which he would give as security subject to a prior mortgage. 
In pursuance of this arrangement, an instrument was executed by B. to the 
bank, in which the three houses were described as conveyed in leasehold to B. by 
one L., ‘‘ by indenture dated the 25th of September, 1874.’ In fact, only one 
of the three was comprised in that lease, the other two having been conveyed 
by lease to B. by L., Dec. 31, 1874. B. went into liquidation; the three 
houses were sold by the first mortgagee, and a sufficient sum remained out 
of the proceeds of the sale to pay the whole claim at the bank. Held, that 
the bank was entitled to the amount of its claim out of the proceeds of the 
three houses. — Jn re Boulter. Ex parte National Provincial Bank of England, 
4 Ch. D. 241. 


DevIsE. 


C. devised five houses to ‘all and every the children of my late brother 
J. C. who shall be living at my decease, or who shall have died in my lifetime 
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leaving issue living at my death, in equal shares as tenants in common.” 
Subsequently by codicil it was recited that some of the children of J. C. had 
lately died without issue; the previous devise of the five houses was revoked, 
one of the houses was given to another devisee, and the remaining four devised 
to J. C.’s children in the precise words previously used in the will. J.C. had 
four children living at the testator’s death, and one had died during the life 
of the testator leaving children. Held, that the four children of J. C. living 
at the testator’s death took the whole of the four houses, as members of a 
class. — In re Coleman & Jarrom, 4 Ch. D. 165. 
See Construction, 1. 


Director. — See Company, 1, 3; Uttra Vires. 


DIstTRIBUTION. 

Testator gave £10,000 in stocks to trustees, to pay £7,500 to certain of his 
grandchildren named, and the interest on the £2,500 to be paid to M. B. 
for life, and after his death the sum itself to be paid to the children of J. B., 
daughter of the testator, deceased, or their descendants; but should there be 
none of them surviving, ‘‘then it should be divided amongst such other 
grandchildren as I may then have living, or in default thereof to my legal 
representative.’ J. B. had seven children, three died unmarried in the life- 
time of the testator. One of the four survivors survived the tenant for life, 
and one only of the three, so dying before the tenant for life, left issue. Held, 
that the children of J. B. who survived the testator, or their representatives, 
were the persons entitled to take. — Jn re Dawes’s Trusts, 4 Ch. D. 210. 


Divorce. 


Suit for nullity of marriage by the wife for the husband’s impotence. The 
petitioner was forty-seven years old, and was married to respondent in 1849. 
The evidence showed that the petitioner was still virgo intacta. There was 
also evidence of bickerings between the parties. Held, that there was no 
excuse for such long delay in instituting proceedings, and the petition was 
dismissed. — W., falsely called R. v. R., 1 P. D. 405. 

Domestic RELations. — See Custopy or Cuitp; Divorce; Dower; 
MARRIAGE SETTLEMENT, 1, 2. 


Dower. 


Mortgage in the ordinary form, with power of sale by D., with release of 
dower by wife, made Dec. 24, 1846. Nov. 3, 1854, D. made a second mort- 
gage in similar form, but conveying “‘ freed and discharged of and from all 
right and title to dower”’ on the part of his wife, and subject to the mortgage 
of Dec. 24, 1846. Dec. 4, 1858, the second mortgagees paid the first mort- 
gagee, and took a conveyance of the premises from the latter, subject to the 
equity of redemption in the first mortgage. In October, 1860, default was 
made on the second mortgage, and the mortgagees sold the property. Nov. 24, 
1874, D. died, and Oct. 14, 1875, his wife filed her bill against the mortgagees 
for the value of her dower in the equity of redemption sold by them. D. and 
his wife were married before the Dower Act. eld, that she was entitled. 
— Dawson y. Bank of Whitehaven, 4 Ch. D. 639. 


DIGEST OF THE ENGLISH LAW REPORTS. 


EAsEMENT. — See Way. 


EMBEZZLEMENT. 


1. Indictment under 24 & 25 Vict. c. 96, § 75. Prisoner was an insurance 
broker, and received in the latter part of December the amount of two 
policies sent to him for collection by the prosecutor. The amounts were sent 
him by check to his own order, and he placed the checks to his own credit in 
his own bank. He was pressed for the money by the prosecutor, and made 
excuses for not paying it over at once. January 27 following he filed a 
petition in bankruptcy, and his balance at his bank turned out to be much 
less than the amount of the said checks. Held, that on these facts a con- 
viction, ‘‘ for that he being a broker, attorney, or agent, was intrusted with 
securities for a particular purpose, without authority to sell, negotiate, transfer, 
or pledge them, and that he unlawfully, and contrary to the purpose for which 
said securities were intrusted, converted a part of the proceeds thereof to his 
own use,’’ could not be maintained. — The Queen v. Tatlock, 2 Q. B. D. 157. 

2. The prisoner was clerk of the L. Insurance Company, and was in the habit 
of opening letters and receiving remittances, which he handed to the cashier, 
an officer under himself. If checks were sent, it was his duty to indorse them 
as though payable to his own order, and hand them to the cashier, who 
deposited them to the credit of the company, and accounted for them in his 
books. Prisoner received two checks in payment of dues to the company, 
payable to his own order. Instead of indorsing these in the usual way, and 
passing them to the cashier, he got the money on them from private friends, 
and turned it over to the cashier in payment of an overdraft of his salary, 
which he had made, and for which he had given his I O U’s. The cashier 
supposed the money was the prisoner’s, and gave him back the I O U’s. 
Held, on an indictment for embezzling the ‘‘ proceeds ’’ of the checks, that the 
transaction constituted a case of embezzlement, and that the conviction must 
stand. — The Queen v. Gale, 2 Q. B. D. 141. 


EnGiisH CHANNEL. 
The rules for vessels on the high seas, and not those applying to river 
navigation, obtain for the English Channel, and there is no customary course 
for vessels there. — The Franconia, 2 P. D. 8. 


— See NEGOTIABLE INSTRUMENT. 
Eviwence. — See DEED; EMBEZZLEMENT, 1; NEGLIGENCE, 1, 2. 


EXECUTORS AND ADMINISTRATORS. 


1, Letters of administration ad colligenda bona were granted to a creditor on 
the estate of a schoolmaster, whose next of kin were unknown, and the school 
interest was likely to suffer and decrease in value from the delay likely to 
happen in the appointment of a regular administrator.— Jn the Goods of 
Schwerdtfeger, 1 P. D. 424. 

2. The business of a trader was carried on by his executrix, who was resid- 
uary legatee, after his death, as her own. Held, that she could not be 
considered a trustee for her husband’s creditors with respect to the assets of 
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the business, and that they passed on her marriage to her second husband. ~ 
In re Fells, Ex parte Andrews, 4 Ch. D. 509. 


Fixtures. 

Leasehold property was demised to E., a timber merchant. Lessee cov- 
enanted that he would build a steam saw-mill or dwelling-houses; that he 
would keep the same in repair, and at the end of the demise deliver to the 
lessor the ground and buildings, and all fixtures and other things whatsoever 
which should be fixed to the freehold, in good repair, &c., except the steam 
saw-mill, apparatus, machinery, fixtures, and things connected therewith, 
which the lessee had liberty to remove. E. subsequently mortgaged his 
interest, including the ground and premises named in the lease, ‘* together 
with the steam saw-mill, offices, erections, and buildings, which have been 
erected... upon the said... ground; and the steam-engines, boilers, fixed 
and movable machinery, plant, implements, and utensils now or hereafter 
fixed to or placed upon or used in or about the said grounds. . . . To have and 
to hold the said hereditaments, and such of the machinery, plant, utensils, and 
premises . . . as are in the nature of landlord’s fixtures, and cannot lawfully 
be removed by the lessee,”’ to the mortgagee for the balance of the term, 
‘and as to the rest of the said machinery and premises as are in the nature 
of tenant’s or trade fixtures, and can lawfully be removed by the lessee 
thereof,” to the mortgagee absolutely. The deed was not registered. E. 
went into liquidation, and the mortgagee had not entered. Held, that the 
deed gave the mortgagee the right to remove the trade fixtures, specified, and 
as the mortgage had not been registered under the Bills of Sale Act, the 


official liquidator was entitled to the severable property. — Jn re Eslick. 
Ex parte Alexander. 


ForecLosurE. — See MortGaGor AND MortGAGEF, 3. 


ForeIGN JUDGMENT. 

The Italian bark E. F. brought suit against the French steamship D., in 
Marseilles, for collision. The D. began a cross-suit there for the same cause. 
The D. got judgment in both suits by default. Ina suit in England by the 
E. against the D. for the same cause, the D. pleaded the foreign judgments 


by default, in bar. Held, that the defence was not good. — The Delta. The 
Erminia Foscolo, 1 P. D. 393. 


Fraup. — See Company, 3; PArtTNersHip; Principat AND AGENT, 2; 
SALE. 


Fraups, Statute or. —See STatuTEe OF FRAuDs. 


FRAUDULENT PREFERENCE. 

The Stock-Exchange rules provided that a member unable to meet his en- 
gagements on the Exchange should be declared a defaulter, cease to be a 
member, and not be eligible for re-admission without paying one-third his 
Stock-Exchange debts. The committee of the Exchange were to collect the 
defaulter’s assets, and pay them out pro rata to his Stock-Exchange creditors. 
Outside creditors were not to be recognized. C., a member, had been declared 


a 
Ex 
£5 


DIGEST OF THE ENGLISH LAW REPORTS. 695 


a defaulter, and had given a check for £5,000 to the committee for his Stock- 
Exchange creditors. He afterwards went into bankruptcy. J/eld, that the 
£5,000 must be given up to the trustee in bankruptcy for the general creditors. 
— Ex parte Saffery. In re Cooke, 4 Ch. D. 555. 


Funp Court. —See Co.rision, 3. 


GENERAL AVERAGE. 


The ship J. B. sailed in 1873 from Q. to L., in proper order for the voyage, 
and had a donkey-engine, fitted for use with coal, for pumping. In 1876, it 
was the custom to have such an engine on such ships, but in 1873 such custom 
was not general. On the voyage, the ship sprang a leak, from unusually bad 
weather; and the men being worn out and unable to keep ahead of the water 
from the leak by hand-pumping, the donkey-engine was attached. The supply 
of coal consequently was growing short, and the captain used some of the 
ship’s spars, and also some of the cargo, which was timber, as fuel. In conse- 
quence of these measures, the ship, with the remainder of the cargo, was brought 
in in safety. In an action against the consignees of a part of the cargo, held, 
that they were liable in general average for the spars and timber consumed. 
— Robinson v. Price et al., 2 Q. B. D. 91. 


Girt To Crass. — See Cass. 
GUARANTEE Funp. — See Company, 2. 


HusBanD AND WIFE. — See Bankruptcy; Custopy or Divorce; 
MarriAGE SETTLEMENT, 2; TRUSTEE. 
HypoTHEcaATion. — See Bottomry Bonn. 

ImpLiepD WARRANTY. — See WARRANTY. 
InDICTMENT. — See Conspiracy. 


INFANT. 


Plaintiff loaned the defendant, a minor, and his mother £150, part of which 
was expended for necessaries for the minor. As security for the repayment 
of said sum, the mother undertook to convey her life interest, and the minor 
his reversionary interest, in some property to plaintiff. On the minor attain- 
ing twenty-one, plaintiff brought an action against him for an account of moneys _ 
spent for necessaries; and asked that the amount so found might be declared 
a lien on the defendant’s reversion. The account, with an order for repay- 
ment, was allowed, but the deed was declared not binding on the defendant. 
— Martin v. Gale, 4 Ch. D. 428. 


INFRINGEMENT. — See CopyRIGHT. 


INNKEEPER. 


Defendant R. kept a hotel, and under the same roof a refreshment bar and 
counter, where passers could obtain drink. Prosecutor was a neighbor, and had 
a way of coming to the bar with his dogs, to the annoyance of the guests, who 
complained. The proprietor requested him to keep his dogs away. Subse- 
quently he came into the bar with a big dog, and asked for refreshments, which 
were refused him. He had the innkeeper indicted for refusing to furnish 
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refreshments. Held, that the indictment could not be maintained, as the bar 
was not an inn, and the prosecutor was not a traveller; and, moreover, that his 
conduct in annoying the guests with his dogs was sufficient ground for the 
defendant to refuse to entertain him. — The Queen v. Rymer, 2 Q. B. D. 136. 


INSURANCE. 


The question was, whether, in a valued policy on freight, the freight meant 
was the whole freight, or the balance after deducting certain advances that had 
been made. Held, that the rule, that in a valued policy the question of the 
valuation cannot be gone into, did not preclude an inquiry into the above 
question. Rule that a marine policy may be ratified after notice of loss, 
affirmed. — Williams et al. vy. The North China Insurance Co., 1 C. P. D. 757. 


InteENTION. — See CLass; EMBEZZLEMENT, 1. 
Tenant. —See APPOINTMENT. 


JURISDICTION. 


1. Plaintiffs, a limited company, with a registered office in London, sued 
defendants, also a limited company registered in London, for the rent of prop- 
erty in the Argentine Republic. Defence, that both companies were domiciled 
in the Argentine Republic; that the property in question was situated on land 
of the Republic, and both companies were concessionaires thereof; that as the 
claim related to immovable property in a foreign country, there could be no 
jurisdiction, without great inconvenience in the investigation of the matter in 
dispute, and without a violation of international comity. Held, on demurrer, 
that the defence was invalid. — The Buenos Ayres § Ensenada Port Ry. Co. 
v. The Northern Ry. Co. of Buenos Ayres, 2 Q. B. D. 210. 

2. The prisoner was a German, and captain of a German ship, which ran 
into a British steamer about two miles off Dover pier-head. In consequence of 
the collision a female passenger on the steamer was drowned. On indictment 
for manslaughter on the high seas, and within English admiralty jurisdiction, 
in the Central Criminal Court the jury found the prisoner guilty. The 
question reserved for the court was, whether the court had jurisdiction, as the 
prisoner was a foreiguer, in a foreign vessel, on a foreign voyage, and sailing 
on the high seas. The crown maintained jurisdiction, on the ground that, at 

the time of the collision, both vessels were within three miles of the English 
shore. Held, by a divided court, seven to six, that the Central Criminal Court 
had no jurisdiction. (The opinions of the judges are elaborate, and cover nearly 
two hundred pages.) — The Queen v. Keyn, 2 Ex. D. 63; 8. c. 2 Q. B. D. 90. 


Lacues. — See MortGaGor AND MortGAGEE, 1. 


LANDLORD AND TENANT. 

W. made an agreement in writing, not under seal, with B., by which W. 
undertook to demise to B. a certain messuage as tenant from year to year, so 
long as B. paid the rent, and W. had power to let the premises. The rent was 
below the market rate. B. paid his rent quarterly. Held, in a suit by W. 
against B. for possession, that the instrument was not a lease, on the ground 
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of uncertainty, and as not conforming to the Statute of Frauds and the 8 & 9 
Vict. c. 106. The defendant had only a tenancy from year to year. — Wood v. 
Beard, 2 Ex. D. 30. 


Latent Derect. — See WARRANTY. 


LEASE. 


In the habendum of a lease executed in 1784, the term mentioned was 94} 
years, in the reddendum, 914. In the counterpart of the lease executed by the 
lessee both the habendum and the reddendum had 91}. Held, overruling the 
Common Pleas that there was a plain clerical error, —that the ** 94°’ must be 
rejected, and the lease be construed as for 91} years. — Burchell v. Clark, 2 
C. P. D. 88; s. c. 1 C. P. D. 602; 11 Am. Law Rev. 284. 

See LANDLORD AND TENANT; SPECIFIC PERFORMANCE. 


Lipet AND SLANDER. 

1. The medical officer of a workhouse in a small country district is not a 
person of sufficient consequence to the whole country to constitute the publica- 
tion by a Manchester daily paper of certain proceedings of the guardians of 
said workhouse, reflecting upon said medical officer, privileged. Neither is 
the workhouse of sufficient importance to the country at large to render such 
an article privileged. — Purcell v. Sowler et al., 1 C. P. D. 781. 

2. The defendant was an expert in handwriting, and gave evidence in a will 
case, to the effect that the signature was a forgery. In another case, where 
defendant was on the stand, allusion was made by counsel to some remarks 
of the judge disparaging to the witness in the will case, and the defendant, 
though forbidden by the judge to allude further to the will case, insisted on 
saying, *‘ I believe that will to bea rank forgery,”’ &c. Held, that the privilege 
of a witness extended to cover this case, as the remark was made by witness 
in defence of his own credit as an expert. — Seaman vy. Netherclift, 2.C. P. D. 
53; s.c.1C. P. D. 540; 11 Am. Law Rev. 290. 


LIEN. 


A solicitor in a suit in bankruptcy employed by the trustee is entitled to 
retain papers on which he has expended labor or his own money, as security 
for his fees. — Ex parte Yalden. In re Austin, 4 Ch. D. 129. 

See VENDOR AND PURCHASER, 3. 


Limitation OF LiaBiLity. — See Common CARRIER. 
Limitations, STATUTE oF. — See Statute oF LimiITATIONs. 
Marine Insurance. — See INsuRANCE. 

Market See DamaGEs. 
MarriaGeE. — See 2. 


MARRIAGE SETTLEMENT. 


1. J., on occasion of his second marriage, made a settlement of a piece of 
land upon trust for himself and his second wife, during their joint lives, and 
the life of the survivor, remainder to his son by a former marriage, T., abso- 
lutely. The wife’s property was at the same time settled to her separate use, 
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with power of appointment, and in default of appointment to her children 
born or to be born. J. sold the land to the plaintiff. eld, that, in the mar- 
riage settlement, the provision for the son was a purely voluntary one, and 
not valid against a purchaser of the property for consideration. — Price v. 
Jenkins, 4 Ch. D. 483. 

2. S. and wife had a power of appointment over real estate in favor of 
their children. They had six children; and, on the eve of marriage of one 
daughter, an agreement was made between S. and his wife, and the daughter 
and the intended husband, by which the parents agreed to appoint a portion of 
the property to the daughter in consideration of the marriage; and the intended 
husband agreed that he would “settle such share as ’’ his wife should receive, 
to her use, with power of appointment, remainder to himself, and ultimate 
remainder to the children of the marriage. S. survived his wife, released his 
power of appointment, and gave a portion of the interest in the property after 
his death to said daughter. The daughter died, leaving two infant children, 
and before her husband had taken any steps to carry out the ‘ settlement”? 
proposed in the agreement made at the time of the marriage. The question 
was whether the marriage agreement was binding on the wife, and consequently 
on the oldest child, her heir at law. Held, that although the husband, by 
that agreement, engaged to settle what was not his, but his wife’s, yet the wife 
would be bound by it, on the ground that she had assented to her father’s 
arrangement, and hence it was also binding on her heir, and must be carried 
out. — Lee v. Lee, 4 Ch. D. 175. 


MAsTER AND SERVANT.— See EMBEZZLEMENT, 2. 
Measure or Damaces. — See Damaces, 1, 2. 
Mispescription. — See DEED. 
Mistake. — See SA.e. 


MortTGaGor AND MorTGAGEE. 

1. S.H., tenant for life in leasehold property under a will, began proceedings 
for administration in 1859. In 1859 and 1860 she mortgaged her life inter- 
est. The same year the mortgagee entered under an order, received the rents 
for the interest, and paid the balance to the tenant for life. March 25, 1866, 
S. H. left her home, and was never heard of again. In 1875, the remainder- 
men under the will petitioned to have the leasehold sold, and the proceeds paid 
to them. For the purposes of that petition it was decided that S. H. must be 
considered to have died soon after June, 1866. Ona petition by the remainder- 
men for arrears of rent from the mortgagee, held, that they were entitled to 
only six years’ rent to the date of the petition, as there was no relation of trust 
between the mortgagee and them, and that there was no laches on their part 
in not filing the petition before the expiration of seven years from the disap- 
pearance of S. H. — Hickman vy. Upsall, 4 Ch. D. 144. 

2. E., a trader, made a mortgage conveyance to one P. of all his stock of 
upholstery goods in his shop in D. Street, and in the same deed of all his 
household furniture in his house in S. Street. There was a power in the deed 
for the mortgagee at any time to take and retain possession of the property. 
At 9.25 a.m. on June 28, 1876, P. took possession of the shop and contents. 
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At 10 a.m. of the same day E. filed his petition for liquidation, but without 
notice to P. On the afternoon of the same day, and after he had notice of 
the petition, P. took possession of the furniture in S. Street. Held, that P. 
was entitled to the furniture as well as the stock in trade, as against the liqui- 
dator. — Jn re Eslick. Ex parte Phillips. Ex parte Alexander, 4 Ch. D. 496. 

3. W. deposited with C. certain bonds to secure a loan. C. filed a bill for 
foreclosure or sale. Held, that the doctrine of equitable mortgage of ‘real 
estate by deposit of title-deeds cannot be extended to authorize a pledgee of 
personal property to foreclose. He can only have an order of sale. — Carter 
vy. Wake, 4 Ch. D. 605. 

See Dower; Fixtures. 

MortMarn. 

Commissioners under the act to supply the town of A. with pure water 
were authorized to purchase land, construct gas and water works, and to levy 
rates upon occupiers, and recover by distress; and the works as well as the 
soil were vested in them. They were also authorized to borrow money, and 
they made mortgages of the ‘‘ works, rents, and rates ”’ as security for the 
sums borrowed. P. left £400 in these securities by will to a charity. Held, 
that the form of mortgage conferred on the holder an interest in land, and 
hence that the securities came within the statute of mortmain. — Chandler v. 
Howell, 4 Ch. D, 651. 

NEcCESSARIES. — See INFANT. 


NEGLIGENCE. 


1. A railway train stopped at a station in such a way that the engine and 
part of the first car stood beyond the platform. A female passenger who 
wished to get down waited some time on the car-step for assistance, but finally, 
fearing the train would start, tried to alight alone. She had her hands encum- 
bered with parcels, and fell and injured herself. On these facts, held, that 
there was sufficient evidence of negligence on the part of the railway company 
to go to the jury. — Robson v. The North Eastern Railway Co., 2 Q. B. D. 85. 

2. A train on defendant’s railway, on which plaintiff was a third-class pas- 
senger, ran by at a station, so that the car on which plaintiff was, shot beyond 
the platform. Defendant’s servants called out to the passengers to keep their 
seats, but plaintiff and others in the same car did not hear them. After a while, 
on the advice of a friend, and seeing passengers from other cars descending, 
plaintiff, with some one’s help, descended. In so doing she was injured. 
Held, that there was evidence of negligence on the part of the defendants to 
go to the jury. — Rose v. The North Eastern Railway Co., 2 Ex. D. 248. 

See 1. 

NEGOTIABLE INSTRUMENT. 

Plaintiff placed certain scrip certificates in the hands of a broker, for the 
purpose of having the instalments paid on them according to their tenor, and 
finally of converting them into stock. A usage was proved that among 
bankers and brokers such certificates were transferable by mere delivery. The 
broker made them over to the defendant for a debt of his own, and the 
defendant received them in good faith as his property. Held, that the defend- 
ant was entitled to them as against the plaintiff, the latter being estopped to 
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deny that the certificates were transferable by delivery. — Rumball v. The Met- 
ropolitan Bank, 2 Q. B. D. 194. 


Notice. — See PrincipaAL AND AGENT, 1. 


PARTNERSHIP. 

H., a banker, took in K. as a member of the firm, the latter furnishing no 
capital, and having nothing to do with the conduct of the business. H. en- 
gaged secretly in speculations, drew money from the bank fraudulently, and 
manipulated the books to conceal his performances, lost in his ventures, and 
finally committed suicide. K. left all his supposed profits in the bank, and on 
H.'s death he had to go into bankruptcy. In the administration proceedings 
on H’s estate the trustee in bankruptcy of K. presented a claim for H.’s 
fraudulent overdrafts. Held, that the claim should be allowed. — Lacey v. Hill, 
4 Ch. D. 537. 

PassenGeR. — See Common Carrier. 


PATENT. 

Case of insufficiency of specification in the matter of a lamp-burner. De- 

scription and accompanying figure did not agree. — Hinks v. Safety Lighting 
Company, 4 Ch. D. 607. 

Periop oF Distrisution. — See DistriBuTION. 


Petition oF RiGut. 

A sum of $3,000,000 was received by the British government from China 
on account of debts due British merchants from bankrupt Chinese merchants. 
Held, that a petition of right by a claimant of a portion of this sum would not 
lie, and that by virtue of a treaty with a foreign power the crown can never 
be a trustee or agent of a subject. — Rustomjee v. The Queen, 2 Q. B. D. 69; 
s. c. 1 Q. B. D. 487; 11 Am. Law Rev. 288. 


PLEADING AND PRACTICE. 


The court will not decide on a fictitious case, where the parties who would 
be affected by it are not in esse, and may never be, and when such decision 
would not be binding, and might cause trouble which would never arise unless 


the persons not now in esse should come into being. — Bright v. Tyndall, 
4 Ch. D. 189. 


See Consprracy; ForEiGN JUDGMENT; JURISDICTION, 1, 2. 

PLEDGE. — See MortTGAGoR AND MortTGAGEE, 3. 
PossEssion. — See MortGaGor AND MortGAGEE, 2; VENDOR AND Pur- 
CHASER, 1. 

Power oF APPOINTMENT. — See APPOINTMENT. 
PREFERENCE. — See FRAUDULENT PREFERENCE, 3. 
Presumption OF Deatu. — See MortGacor AnD MortcGaces, 1. 


PRINCIPAL AND AGENT. 


1. A broker sold Consols which were trust property for cash, received the 
amount by check from the trustee who employed him, and deposited the check 
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in his bank. At the same time, he bought with the proceeds of the Con- 
sols railway stock, which could only be transferred on the settling-day, two 
days later. He had notice that the Consols were trust property. On set- 
tling-day he failed, and there was a sum at his bankers to his credit. Held, 
that the proceeds of the Consols could be traced and claimed as being trust 
property, and that the trustee thereof need not come in merely as a general 
creditor. — Ex parte Cooke. In re Strachan, 4 Ch. D. 123. , 

2. Plaintiff offered to sell his colliery for £25,000 net. Defendant thought 
he could sell it fer him, and after some correspondence plaintiff wrote defend- 
ant that if the latter could sell his colliery for £30,000, defendant might retain 
the extra £5,000. Defendant, on inquiries, thought the colliery could be sold 
for more, and entered into negotiations with one C., a law student, without 
means, and as a result C. got a purchaser at £40,000. The transaction was 
carried through; the plaintiff received £25,000, believing, as alleged, that the 
property brought only £30,000, defendant got £5,000, and C. £10,000. The 
evidence before the Vice-Chancellor was very voluminous and conflicting, and 
the Vice-Chancellor held, on his view of it, that the defendant and C. were 
jointly and severally liable to the plaintiff for the £10,000. On appeal, held, 
without hearing appellant’s counsel, by the court (James, L. J., BAGALLAY, 
J. A., and Lusu, J. A.), that the transaction was perfectly legitimate, and 
that the plaintiff’s bill must be dismissed with costs.— Morgan vy. Elford, 
4 Ch. D. 352. 

See Broker; Set-orF; AND ADMIRALTY. 


PRINCIPAL AND SuRETY. 


Defendant, D., contracted with plaintiffs for their surplus ammoniacal 
liquor. The amount was to be measured at the end of each month, and pay- 
ment made within the next fourteen days, unless the plaintiffs allowed a longer 
time. P. and C. became D.’s sureties on this contract. He paid part of his 
July account, and, August 21, plaintiffs took his promissory note for the bal- 
ance. He did not pay the August nor September dues. Held, that the sure- 
ties were discharged as to the amount for which the promissory note was taken, 
but not for the August and September dues. The contract was separable. 
— The Croydon Commercial Gas Company v. Dickinson et al., 2 C. P. D. 46. 


Privitece. — See Linet AND SLANDER, 1, 2. 


Privity. — See TELEGRAPH. 


PROBATE. 


J. made his will, and then married. On the wedding-day he added a codi- 
cil, making provision for his wife. She died before him. On his death only 
the will without the codicil could be found. He had been heard to say, just 
before his death, that he adhered to his will, and it was supposed he destroyed 
the codicil, with the idea that the will would be good without it. The will 
as proved by the original draft, with the codicil, was admitted to probate as 
the last will of the deceased. — James et al. vy. Shrimpton et al., 1 P. D. 431. 
See 2. 
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Prorits. — See Company, 2. 
Raitway. — See NEGLIGENCE, 1, 2. 
RatiFication. — See INSURANCE. 

REALTY AND PeRsONALTY. — See MortTMAIN. 
Ricgut or Way. — See Way. 
Ricgut, Petition or.— See Petition oF Ricur. 


SALE. 


Blenkiron & Son, a well-known firm, did business at 123 Wood Street. One 
A. Blenkarn ordered goods, by letter, of the plaintiffs, from 37 Wood Street. 
The letters were signed in such a manner that the signature looked very 
much like A. Blenkiron & Co. A. Blenkarn had been convicted under an 
indictment for falsely pretending, in obtaining these goods, that he was Blenk- 
iron & Son. Meantime the defendants had bought in good faith some of the 
goods of Blenkarn. Held, that there was no contract between the plaintiffs 
and A, Blenkarn by reason of mistake, and that the property in the goods 
never passed to A. Blenkarn. — Lindsay et al. v. Candy et al., 2 Q. B. D. 96; 
8. c.1Q. B. D. 348. 

See Bankruptcy; Contract, 4; CoNVEYANCE. 


SALVAGE. 

1. The crews of a pilot cutter and three boats, all of the Scilly Islands, saved 
ten of the passengers of the German steamship Schiller. Subsequently, some 
of the specie on the Schiller was recovered by divers, and the owners, masters, 
and crews of the cutter and boats made a claim for salvage out of said 
specie. Held, that they were entitled. — The Cargo ex Schiller, 1 P. D. 473. 

2. Claim for distribution of salvage by certain of the crew of steamship 
N. against the owners thereof, for towing into port the steamship R. 
Answer, admitting the service and receipt of salvage money by the owners, 
but setting up a settlement by deed with the plaintiffs after the service was 
performed, but before the salvage money had been paid by the R. Held, 
on demurrer, that the defence was not good under the Merchant Shipping 
Acts of 1854 and 1862. — The Rosario, 2 P. D. 41. 

3. Steamer M., from Sumatra to Jedda, with five hundred and fifty pil- 
grims, was wrecked on the Parkin Rock in the Red Sea, two or three days’ 
voyage from Jedda. The steamer T. came up, and her captain refused to 
take the M.’s passengers to Jedda for less than £4,000, the whole amount of 
the passage-money from Sumatra to Jedda. The captain of the M. at last 
agreed to this. Held, that the bargain was inequitable, and could not be 
enforced. An award of £1,800 was affirmed. — The Medina, 2 P. D. 5; 8. c. 
1 P. D. 272; 11 Am. Law Rev. 290. 


SET-oFF. 


H. bought iron of A. & Co., supposing and having reason to believe that 
he was dealing with A. & Co., as principals, when in fact they were factors 
or agents of D. As result of other transactions, A. & Co. became indebted 
to H. for an amount larger than the price of the iron. H. then went into 
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liquidation, and D. tried to prove his claim for the price of the iron. Held, 
that H. was entitled to set off the amount due him from A. & Co. — Ez parte 
Dixon. In re Henley, 4 Ch. D. 133. 


SHIPPING AND ADMIRALTY. 


D. and the defendants were joint owners of a steamship, which D., as 
managing owner, sold through the plaintiffs, and received in payment a bill 
of exchange, which was duly paid. Afterwards plaintiffs drew upon D. for 
their commission. D. accepted the draft, but before its maturity went into 
bankruptey. At the time of the sale the plaintiffs did not know that the 
defendants were part owners, but their assent to the transfer was afterwards 
obtained, together with an acknowledgment that ‘‘ we have agreed to sell the 
steamship, and have actually received the purchase-money.’’? Held, that the 
jury properly found that the sale was authorized by defendants, or at least 
sufficiently ratified by them to make them liable for the commission, and 
that the fact that plaintiffs drew upon D. a bill for the amount of commission, 
which was accepted, but not paid, did not alter the matter. — Keay et al. 
y. Fenwick et al., 1 C. P. D. 745. 

See Botromry Bonp; CHARTER-PARTY; CoxLiision, 1, 2,3; ENGLISH 
CHANNEL; GENERAL AVERAGE; JURISDICTION, 2; SALVAGE, 1, 2, 3. 


SLANDER. — See LIBEL AND SLANDER. 


SpeciFic PERFORMANCE. 

Grant by plaintiff to defendants on their application of the ‘‘ seam of coal 
called the S. vein, and being about two feet thick, with the overlying and 
underlying beds of clay on and under the farm called L.,’’ &c., for a certain 
term, at a certain rent, with certain royalties on coal and clay mined, with 
liberty in the lessees to take any part of the farm for the same term, and 
an obligation on them to lay out a certain sum on a manufactory and works. 
‘« Way-leave for foreign clay and coal 1d. per ton.’’ Defendants, one of whom 
was a mining engineer, entered and searched for coal and clay, and reported 
that they did not find the coal seam, and the clay was very poor, and that 
they must give up the whole thing. Held, that they were bound to specific 
performance, there being no warranty by the plaintiff that the coal vein was 
there. —Jefferys v. Fairs, 4 Ch. D. 448. 

See VENDOR AND PURCHASER, 2. 


SPECIFICATIONS. — See PATENT. 


SPIRITUALISM. 


The appellant gave ‘‘séances,’”’ at which there were various “ manifesta- 
tions,’’ such as raps, winding up and playing musical boxes, &c., attributed 
by appellant to spirits. He was convicted as a rogue and vagabond, under 
a statute concerning persons ‘‘ using any rabble craft, means, or device, by 
palmistry or otherwise, to deceive or impose on any of his Majesty’s subjects.’’ 
Held, that the conviction was valid. — Monck v. Hilton, 2 Ex. D. 268. 


STaTuTE oF Fraups.—See Broker; DEED; LANDLORD AND TENANT. 
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Statute or Limitations. See MortGacor AND MortGAGer, 1, 
Stock ExcuanGe. — See Conspiracy; FRAUDULENT PREFERENCE. 


TELEGRAPH. 

Held, affirming Playford y. United Kingdom Electric Telegraph Co., L. R. 
4 Q. B. 706, and contrary to American cases, that an action cannot be main- 
tained against a telegraph company by the receivers of a telegram for 
negligence in the delivery thereof, in consequence of which negligence the 
receivers suffer damage. — Dickson y. Reuter’s Telegraph Co., 2 C. P. D. 62. 

Tenant IN Common. — See APPOINTMENT. 
TERRITORIAL Waters. — See JURISDICTION, 2. 
Time. — See CHARTER-PARTY; PRINCIPAL AND SURETY. 
Trape. — See CovENANT. 
Treaty. —See Petition oF RiGut. 

Trust. — See Executors AND ADMINISTRATORS. 


TRUSTER. 

1. Testator stated that he desired his wife and all his children should be 
supported from a certain farm, to be carried on by her for that purpose; that 
upon her death all his property should be divided among all his said children; 
that the personal property of his children by a former wife should be brought 
into hotchpot, so as to form a common fund. He then appointed his wife and 
her two brothers, W. and R., executors and trustees, with power to manage and 
conduct his affairs, and every thing relating to his real and personal property, 
for the benefit of his family, in their discretion, with power of sale of real 
estate. He directed his said executors to carry on the farm out of the assets, 
for the maintenance of his wife and children, and that, subject to said pro- 
vision for maintenance, all his personal and real estate, and the proceeds 
thereof, should be held in trust for all his children. The interest of each 
child was to become vested on its attaining twenty-one. Held, that, after the 
death of the widow, the surviving trustees could give a good title to real 
estate under the will. — Jn re Cooke’s Contract, 4 Ch. D. 454. 

2. Testator gave property to trustees to ‘‘ pay, apply, and dispose’’ the 
annual income for the maintenance and support of his son S., and his present 
or future wife, and of ‘ all and every or any of his children,’’ who being sons 
should be under twenty-one, or being daughters should be under twenty-one and 
unmarried, ‘‘in such manner and such parts, shares, and proportions as 
said trustees should in their discretion think fit and proper, and without being 
answerable or accountable to any person or persons whomsoever for the way 
in which ’’ they should apply the income, and after the decease of his son to 
pay and apply such income ‘in like manner unto and for the benefit of any 
widow whom he shall leave, for her life, and any such child or children as 
aforesaid.’”? Testator died in 1847. The son S. died in 1849. In 1851, his 
widow married again, but the husband and wife had separated. On a suit 
by the husband to have his wife’s income declared payable to him, held, that 
the trustees could in their discretion pay the income to the wife, as they had 
done. — Austin y. Austin. Austin v. Boyce, 4 Ch. D. 233. 
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Urtra Vines. 

A company, with 150,000 shares at £10, one-half paid in, found its affairs 
crippled, and a part of the shareholders dissatisfied and desiring to wind up the 
company. After various propositions had been made, designed to improve 
the company’s condition, the directors voted to purchase at the market rate 
the shares — not exceeding 100,000 — of those shareholders who were dissatis- 
fied. At an extraordinary meeting of shareholders, this proposal was adopted, 
and it was provided that the shares so bought should not be reissued, except 
on the authority of an extraordinary meeting of shareholders. The plain- 
tiff was a small shareholder, and opposed this scheme; and the shareholders’ 
meeting voted that his shares be forfeited, under a clause in the articles of as- 
sociation, by which the shares of a shareholder who began or threatened any 
suit against the company or the directors should be forfeited, he being tendered 
the market value of his shares. The company was without power under its 
articles of association to deal in its own shares, and under the Companies’ Act 
1867, without authority to reduce its number of shares, without certain for- 
malities, which were not resorted to. Held, that the plan was ultra vires and 
void, and the clause of forfeiture for threatening or bringing suit against the 
company or the directors was invalid. — Hope v. International Financial So- 
ciety, 4 Ch. D. 327. 

Vatvuep Poricy. — See InsuRANCE. 


VENDOR AND PURCHASER. 

1. By agreement, dated March 5, 1868, plaintiffs were to purchase certain 
premises of defendants. It was agreed that the purchase should be completed 
and possession given Sept. 29, 1869; that previous to that date all outgoings 
should be paid by the vendors, after that date all rents and profits should be 
received by the purchasers, and the latter should pay interest on a fixed sum 
from Sept. 29, 1867, to the completion of the purchase. The purchase was 
not completed, through no fault of the purchasers, until March 13, 1876. The 
payments of purchase-money and interest were completed on that date. The 
purchasers got possession April 3, 1876. Held, that the vendors were liable 
for ‘‘ rents and profits’ from Sept. 29, 1869, to April 3, 1876. — Metropolitan 
Railway Co. v. Defries, 2 Q. B. D. 189. 

2. By marriage settlement, real estate was granted to trustees to such use 
as C. and wife should appoint; in default of appointment, to pay the income 
to the wife, remainder to C. and his heirs and assigns. Plaintiff bargained for 
the real estate of C., and in the contract it was stated that the premises ‘* are now 
settled to such uses as the vendor and his wife shall jointly appoint, and the 
vendor will procure a proper assurance to be executed by all proper parties.’’ 
Consols were purchased by the plaintiff and put in the name of the trustees 
as purchase-money of the estate, but before the conveyance deeds were signed 
the wife died. The plaintiff brought an action for specific performance of an 
agreement in the form of an appointment by C. and his wife, that having been 
the form of conveyance agreed upon. Held, that the plaintiff could have com- 
pensation out of the funds purchased and placed by him in the hands of the 
trustees. — Barker v. Cox, 4 Ch. D. 464. 

3. The trustee of a projected company agreed with A. that as soon as the 
VOL. XI. 46 
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company was formed it should buy A.’s lease of a brick-field for £5,000, — 
£6,000 cash, and £2,000 in paid-up shares in the company. The agreement 
was adopted by the company, and the deed of assignment recited that the con- 
sideration was £6,000, to be paid as follows ; viz., fifty per cent of all sums re- 
ceived or to be received by the company for shares, and fifty per cent upon all 
money by way of capital to be at any time borrowed by it, until the payments 
so made should amount to the said £6,000. Subsequently, 1,000 paid-up shares 
were assigned to A. The company never received any money in the ways 
named in the deed, and no more shares were ever sold. On winding up, held, 
that A. had no vendor’s lien on the lease. —Jn re Brentwood Brick § Coal 
Co., 4 Ch. D. 562. 

See Conrract, 3; Conveyance; PrincipaL AND AGENT, 2; War- 
RANTY. 
VoLunTEER. — See MARRIAGE SETTLEMENT, 1. 


WaaGer. — See Contract, 2. 


Warranty. 


Plaintiff bought of defendant a pole for his phaeton. The pole broke short 
off, by the swerving of the horses in driving, and the horses were damaged. 
The jury found that the pole was not reasonably fit for the carriage, and that 
the defendant was not guilty of any negligence; and awarded as damages the 
value of the pole. eld, on appeal, that the defendant was liable on an im- 
plied warranty that the pole was fit and proper for the specific purpose for 
which it was sold, and that the warranty extended to latent defects, and that 
the injury to the horses should be taken into account in awarding damages, 
in case the jury should find on a second trial that such injury was a natural 
consequence of the defect in the pole. Readhead v. Mid. Ry. Co., L. R. 
4 Q. B. 379; commented on. — Randall vy. Newson, 2 Q. B. D. 102. 

See Sprciric PERFORMANCE. 


Way. 


M. had a right of way, for agricultural purposes, over an occupation road to 
his field. He agreed to sell the surface of his field, reserving the mines, which 
had, however, never been worked. The purchaser made the road unfit to use 
for mining purposes. Held, that the court would not order the obstructions 
in the road removed, especially as the vendor had no present intention of 
working the mines. — Bradburn y. Morris. Morris vy. Bradburn, 3 Ch. D. 812. 


Wipow. — See Dower. 


Wit. 

1. A testatrix attached a codicil to her will by a pin, and had the wit- 
nesses to the latter sign their names on the back of the will itself, in attes- 
tation of the codicil. Held, that the will and codicil be admitted to probate 
together. — Jn the Goods of Braddock, 1 P. D. 433. 

2. B. made his will, disposing of all his property. He subsequently married, 
and made a second will, in which he named the same executors, but gave the 
bulk of his property to his wife and children in trust. Then followed a pro- 
* vision, that, in case there were no children living at the death of his wife, the 
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previous will was revived, and certain of its directions were to be carried out. 
The testator left a wife and child. Held, that the two wills should be proved 
together, and the first held to be incorporated in the second. — Jn the Goods 
of Bangham, 1 P. D. 429. 

See AppoINTMENT; Bequest, 1, 2; CLass; Construction, 1, 2; De- 
vise; Distripution; Propate; Trustee, 1, 2. 


Witness. — See LisEL anpD SLANDER. 


Worps. 
Children.’?? —See APPOINTMENT. 
do Justice,” ** Relations.’’ — See Bequest, 2. 
Shipped.’ — See Contract, 1. 
** Cargo.’? — See Contract, 4. 
“ Eldest Son.’?? — See Construction, 1. 
Die without Issue.’?” —See Construction, 2. 
Inn,” Traveller.”? — See INNKEEPER. 
‘* Works, Rents, and Rates.’? — See MortTMALN. 
Palmistry.’? — See SprriTUALIsM. 


SELECTED DIGEST OF STATE REPORTS. 


SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from 
the following volumes of State Reports; 51 and 52 Alabama; 15 Florida; 
56 Georgia; 12 C. E. Green (New Jersey Equity); 41 and 42 Iowa; 120 
Massachusetts; 63 Missouri; 56 New Hampshire; 73, 74, and 75 North Caro- 
lina; 26 and 27 Ohio State; 80 Pennsylvania State; and 40 Wisconsin; also 
from 93 United States.] 


Axsortion. — See Insurance (Lire), 1. 
AccrerTance. — See Bitts anp Nores, 1. 
Accessory. — See Larceny, 1. 
Account. — See TENANT IN CoMMoN. 


AcTION. 

1. A corporation established for the maintenance of a public charitable 
hospital, which has exercised due care in the selection of its agents, is not 
liable for an injury to a patient caused by their negligence, or by the unau- 


thorized assumption of one of the hospital attendants to act as a surgeon. — 
McDonald vy. Mass. Gen. Hospital, 120 Mass. 432. 


2. A lease was made of a shop, the lessor agreeing to put up certain fix- 
tures, which he did, but in an unsafe manner, of which he was notified by the 
lessee, but neglected to make the fixtures safe; and they fell upon and injured 
a customer of the lessee, lawfully in the shop. Held, that the lessor was not 
liable to the customer. — Burdick vy. Cheadle, 26 Ohio St. 393. 

See Assumpsit; Bankruptcy, 3; Corporation, 1, 3; EASEMENT; 
Executor, 2; Homesreap, 2; Contract; Marriep Woman, 2; 
Municipat Corporation, 1; Nuisance; Recerver; Sepuction; Trust, 1. 


AcTION ON THE Case. — See EASEMENT. 
AppiT10n. — See INDICTMENT, 1. 
ADMINISTRATION. — See Executor. 
Apmira.ty. — See DamaGes, 5. 
ApversE User. — See Way. 


ADVERTISEMENT. 


A notice required by statute to be published in a newspaper, must be in 
a newspaper printed in the English language. — Cincinnati vy. Bickett, 26 
Ohio St, 49. 


Arrinity. — See JuDGE. 
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AGENT. 


One of the trustees of a church bought, on the credit of the church, mate- 
rials for building a meeting-house. The other trustees had not authorized 
him to buy on account of the church, and he had represented to them that he 
would furnish the materials at his own expense. The materials were used in 
building the church. //eld, that the trustees were liable for the peice. - — Tull 
v. Trustees of M. E. Church, 75 N. C. 424. 

See Carrier, 3; ILLEGAL Contract, 3; Insurance (Fire), 2. 


AMENDMENT. — See LIMITATIONS, STATUTE OF. 
AnIMAL. — See Mauicious MiscuieF; SALE. 
APPEAL. — See Costs. 


ARREST. 

1. An officer having a warrant for the arrest of A. on a charge of mis- 
demeanor, and having reasonable cause to believe him to be in the house of 
B., notified the latter that he had a warrant against a person in the house, 
and demanded admittance, which B. refused, without inquiring or being in- 
formed who was the person sought; whereupon the officer forcibly entered the 
house. Held, that he was justified, though A. was in fact not within. — Com- 
monwealth v. Reynolds, 120 Mass. 190. 

2. A prisoner was brought into court on criminal process, and admitted to 
bail; immediately after, and before he had left the court-room, he was arrested 
on mesne process in acivilaction. Held, regular. — Moore v. Green, 73 N.C. 
304. 

See ConstituTIONAL Law (State), 5. 


ASSAULT. 

A constable who arrests a drunken man without warrant, locks him up 
till sober, and then discharges him without taking him before a magistrate, 
is guilty of a criminal assault and battery. — State v. Parker, 75 N. C. 249. 

ASSESSMENT. — See ConsTITUTIONAL Law, 4. 


AssUMpsIT. 

Plaintiff contracted with defendant to do certain work on a building for an 
agreed price; while the work was in progress, the building was destroyed by 
fire, without plaintiff’s fault. eld, that he could recover the value of what 
he had done, under a common count for work, labor, and materials. — Cleary v. 
Sohier, 120 Mass. 210. 

See Trust, 1. 


ATTACHMENT. — See Bankruptcy, 2; Exemption, 3; Tax, 2. 


ATTORNEY. 

A client who has employed an attorney to bring an action, and agreed to. 
pay him a fee out of the proceeds, cannot abandon the action without the 
attorney’s consent, or payment of the fee. — Twiggs v. Chambers, 56 Ga. 279. 

See JuDGMENT, 3. 
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Avutrerors Convict. 


The uttering of several forged checks at the same time to the same person 
is a single offence, and a conviction of uttering one of the checks is a bar to a 
prosecution for uttering another. — State v. Egglesht, 41 Iowa, 574. 


Bank. — See ConstiTuTIoNAL Law, 1, 2; Executor, 4; NATIONAL BANK. 


BANKRUPTCY. 


1. Pending an action for unlawful detainer, the plaintiff obtained posses- 
sion of the property sought to be recovered; afterwards the defendants 
became bankrupt. Held, no bar to the further prosecution of the action for 
damages and costs. — Lomar v. Spear, 51 Ala. 532. 

2. An action was brought in a State court against a corporation, and its 
property attached; more than four months after, the corporation was adjudged 
bankrupt, and its assignees moved to dismiss the action for want of jurisdic- 
tion. Motion denied. — Munson v. Boston, Hartford, § Erie R.R. Co., 120 
Mass. 81. : 

8. Under the Bankrupt Act as originally enacted, an assignee might sue 
in a State court to recover the bankrupt’s assets. Que@re, since the Revised 
Statutes. — Claflin v. Houseman, 93 U. S. 130. 

See ConsTITUTIONAL Law, 2. 


Battery. — See ASSAULT. 
Bitt or Laprinc. — See Carrier, 3; Conriict or Laws. 
Bitt or Peace. — See Insunction, 2. 


Bitts AND NoTEs. 


1. The words ‘‘I take notice of the above,’”’ written and signed upon a bill 
of exchange by the drawee, do not necessarily import an acceptance of it, but 
parol evidence is admissible to show a refusal to accept; nor does a part pay- 
ment of the same bill by the drawee bind him to pay the remainder. — Cook 
v. Baldwin, 120 Mass. 317. 

2. An instrument in the ordinary form of a note, containing also a promise 
to pay an additional sum of two per cent as an attorney’s fee, if the note shall 
be dishonored and placed in the hands of an attorney for collection, is not a 
promissory note. — First National Bank of Trenton vy. Gay, 63 Mo. 33. 

See ForGery; NationaAL BANK; PARTNERSHIP. 


Bona Five PurcHASER. 

A deed was delivered, as an escrow, by the grantor’s attorney to the 
grantee’s attorney; the latter promised to return it in a day or two, but 
wrongfully delivered it to the grantee, who had it recorded, entered upon the 
land, remained in possession seven months, and then conveyed to a bona fide 


purchaser. Held, that the latter had a good title against the original grantor. 
— Haven v. Kramer, 41 Iowa, 382. 


Bonp. 


A man executed a bond as surety, and left it with the principal obligor, 
with the understanding that it should not be delivered until another person 
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had executed it as co-surety; but the principal delivered it as it stood, the 
bond being complete on its face, and the obligee having no notice of the un- 
derstanding between the principal and the surety. Held, that the surety was 
bound. — State v. Potter, 63 Mo, 212. 


BurpvEN oF Proor. — See Evipence, 4, 5. 


BurGiary. 

Indictment for burglary averred that the prisoner ‘‘ did break and enter 
the S. Theatre, the property of T. A., and his place of business, with intent 
to commit a larceny;’’ but did not show that any valuable thing was in the 
theatre or was stolen from it. Held, bad. — Lee v. The State, 56 Ga. 477. 

See InpIcTMENT, 3. 


By-Law. — See ConstituTionaL Law, 8; Municipat Corporation, 2, 3. 


CARRIER. 


1. A railroad undertook to transport cattle at a reduced rate, and to carry 
their owner; and in consideration thereof it was agreed that the owner of the 
cattle should care for them at his own expense, and that the carrier should 
not be liable for any loss beyond $50.00 a head. Held, that the contract was 
reasonable and valid. (Mannino, J., dissenting.) — South & North Avabama 
R.R. Co. v. Henlein, 52 Ala. 606. 

2. Action against a carrier for injury caused to goods by the breaking of 


apparatus used in their delivery. Held, that evidence was admissible to show 
a custom for the consignee to furnish such apparatus; and that, on proof of 
such usage, the carrier was excused, if the injury was caused by a latent defect 
in the apparatus furnished by the consignee. Semble, that, even without proof 
of usage, the consignee took the risk of the sufficiency of apparatus furnished 
by him. — Loveland v. Burke, 120 Mass. 139. 

3. Goods were sent by an express company, the bill of lading stipulating 
that the company would not be liable for any loss by fire. The goods were 
sent, in charge of the company’s messenger, in a railroad car reserved for the 
company’s use; and were destroyed by fire through the negligence of the rail- 
road company. Held, that the railroad company was the agent of the express 
company, and that the latter was liable as a common carrier for the loss. — 
Bank of Kentucky v. Adams Express Co., 93 U. 8.174. 

See Conriict or Laws. 


Case. — See EASEMENT. 


Cuariry. 

Devise to ‘‘ the Roman Catholic orphans of the diocese,’’ with power to the 
executor to sell the land and use the proceeds for the benefit of said orphans. 
Held, too uncertain for a good charitable gift; and that the court had not 
power to execute it cy-prés. — Heiss v. Murphey, 40 Wis. 276. 

See Action, 1; Devise, 3, 5. 

Coxiuision. — See DamaGeEs, 5. 
Common, Tenant — See Tenant 1x Common. 
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Common Carrier. — See CARRIER. 


Common Counts. — See Assumpsit. 


ConFiict OF FEDERAL AND STATE AUTHORITY. 


A State statute required foreign insurance companies, as a condition pre- 
cedent to receiving a license to do business in the State, to agree not to remove 
into the United States courts any actions brought against them in the State 
courts; and enacted that in case of violation of such agreement by any insur- 
ance company, it should ‘* be the imperative duty of the Secretary of State ”’ to 
revoke its license. Held, (1) that the statute was constitutional; (2) that the 
duty of the Secretary under it was not judicial; (3) that he might be compelled 
to do that duty by mandamus, at the relation of any person interested; (4) that 
the United States Circuit Court could not constitutionally enjoin him from doing 


it, because such injunction was in effect a suit against the State. — Stale v. 
Doyle, 40 Wis. 176. 


or Laws. 


Goods were sent from Connecticut to Iowa, and lost by fire while in the 
hands of the carrier in Illinois. The bill of lading, made in Connecticut, 
exempted the carrier from liability for loss by fire. Such exemption was valid 
by the law of Connecticut and of Illinois, but not by the law of Iowa. In 
an action brought in Iowa by the consignee against the carrier, held, that the 
exemption was valid, and the defendant not liable. — Talbott vy. Merchants’ 
Despatch Transp. Co., 41 Iowa, 247. 

See Executor, 2. 


ConsIDERATION. — See RATIFICATION. 


ConsTITUTIONAL Law. 


1. The surplus capital of a national bank, in excess of the amount which 
it is required by the laws of the United States to keep on hand, is taxable by 
the State in which the bank is established. — First National Bank v. Peter- 
borough, 56 N. H. 38. 

2. A State statute provided that when a savings-bank should be found to 
be insolvent, the account of each depositor should be reduced, so as to divide 
the loss equitably. Held, that the statute did not violate the Constitution of 
the United States, as impairing the contract between the bank and the de- 
positor, nor as conflicting with the Bankrupt Act; nor the Constitution of the 
State, as being a retrospective law. — Simpson v. City Savings-Bank, 56 N. H. 
466. 

3. Where a railroad company has a right by its charter to change the gauge 
of its road, the Legislature cannot afterwards require it to maintain any par- 
ticular gauge. (Bynum, J., dissenting.) — State v. Richmond & Danville R.R. 
Co., 73 N. C. 527. 

4. A city authorized by statute to improve its streets and assess the cost on 
the abuttors, made a contract with certain persons for the doing of the work 
at a certain price, the contractors to receive in full payment the money raised 
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by assessment. J/eld, that a statute restricting the power of assessment, so 
that the city could not assess an amount equal to the contract price, was un- 
constitutional. — Goodale v. Fennell, 27 Ohio St. 426. 

5. By treaty between the United States and an Indian tribe, the latter ceded 
a district to the former, and it was agreed that the laws of the United States, 
forbidding the sale of spirituous liquors in the Indian country, should be in 
force in the ceded district. This district afterwards became part of an organ- 
ized county in a State. Held, that the provisions of the treaty still had the 
force of law in the district. — Forty-three Gallons of Whiskey, 93 U. S. 188. 

6. A provision in a State Statute of Limitations, that where the defendant 
resides out of the State, the statute shall run against the plaintiff, if also a 
non-resident, but not if he is a resident, held, constitutional. — Chemung Canal 
Bank v. Lowery, 93 U. S. 72. 

7. A statute authorized counties to levy a tax, and with the proceeds of it 
to subscribe for and take stock in railroad companies. A later statute required 
railroads so aided to issue stock to the persons who had paid such taxes, to the 
amount by them respectively paid; and provided that such issue should cancel 
pro tanto the stock held by the county in which the tax-payer lived, issued under 
the provisions of the former act. Held, that the last act was constitutional. 
— Tippecanoe County v. Lucas, 93 U. S. 108, 

8. A city ordinance imposed a license tax on insurance companies doing 
business within the city. Held, constitutional, as applied to a company which 
had already been licensed by the State to do business. — Home Insurance Co. 
v. Augusta, 93 U. S. 116. 

See Conriict oF FEDERAL AND STATE AUTHORITY; JUDGMENT, 3. 


ConstituTIONAL Law (State). 


1. The Constitution of Alabama provides that suits may be brought against 
the State in such courts as may by law be provided. The Legislature made 
provision accordingly by a law which was afterwards repealed. Held, that the 
repeal was constitutional, and abated pending suits. — Ex parte State of Ala- 
bama, 52 Ala. 231. 

2. A statute authorizing the common council of a city to imprison for con- 
tempt, held, unconstitutional. — Whitcomb’s Case, 120 Mass. 118. 

3. A statute authorizing towns to lend money to railroads, and to raise the 
same by levying a tax, held, constitutional. — Perry v. Keene, 56 N. H. 514. 

4. Where the Constitution defines the qualifications of an elector, the Leg- 
islature cannot require other qualifications for voting at a city election. — 
People v. Canaday, 73 N. C. 198. 

5. A constitutional prohibition of imprisonment for debt does not prohibit 
arrest in a civil action of tort. — Moore v. Green, 73 N. C. 394. 

6. A statute enacting that destitute children, abandoned by their parents 
or guardians, shall be committed to industrial schools during minority, is not 
unconstitutional as authorizing imprisonment without due process of law. — 
Milwaukee Industrial School y. Supervisors of Milwaukee County, 40- Wis. 328. 

See ConstituTIONAL Law, 2; HomesTEap, 1. 


Contempt. — See ConstituTionAL Law (Stats), 2; Insuncrion, 1. 
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Contract. 

An assignment executed on August 31, of ‘‘all rents due and coming due 
until October Ist,’’ from tenants who pay their rents on the first day of each 
month, includes rents falling due on October 1st. — Kendall v. Kingsley, 120 
Mass. 94. 

See Action, 2; Assumpsit; ATTORNEY; Bonp; Carrier, 1, 3; ConFiicr 
or Laws; ConstiruTionaL Law, 2, 4; DamaGes, 1, 4; Fraups, STATUTE 
or; Homesteap, 2; ILLEGAL Contract; INsuRANCE; PARTNERSHIP; Rat- 
IFICATION; SALE. 


ConvERSION. 

By statute, whoever converts to his own use any timber floating in the 
water or drifted on the shore, shall be liable to the owner thereof in treble 
damages. Held, that the statute was penal, and did not apply to a merely 
technical conversion, without malice or wilfulness on the part of the defendant. 
— Cohn v. Neeves, 40 Wis. 393. 


ConvVERSION (EquiTaBLE). — See Exemption, 3. 


CoRPORATION. 


1. A statute authorized the A. company to convey to the B. company all its 
franchises and property, rights, easements, privileges, and powers; and there- 


upon B. was to be ‘subject to all the duties, liabilities, obligations, and re- 
strictions to which A. may be subject.’’ A conveyance having been made 
accordingly, held, that B. was liable to an action for the tort of A. before the 
conveyance. — New Bedford R.R. Co.v. Old Colony R.R. Co., 120 Mass. 397. 

2. Where by statute a stockholder is personally liable for the debts of the 
corporation, without a previous or concurrent judgment recovered against the 
corporation, the creditor of the corporation who first recovers judgment against 
a stockholder has priority over creditors who subsequently recover judgment, 
though their actions were begun before his was. — State Savings Association v. 
Kellogg, 63 Mo. 540. 

3. The charter of a corporation provided that, in case of insolvency, the 
stockholders should be personally liable to the extent of twice the amount of 
their stock. Held, that a suit to charge a stockholder must be brought by all 
the creditors of the corporation jointly, or by one in behalf of all, and that 
one creditor could not sue for himself alone. — Von Glahn v. Harris, 73 N. C. 
823. 

See ConsTITUTIONAL LAw, 3; Recerver; Tax, 6. 


Costs. 


A master, or other officer entitled to have fees taxed as costs in an action, 
cannot in his own name appeal from an order of the court retaxing the costs, 
or disallowing his claim for fees, — Fieldeley v. Diserens, 26 Ohio St. 312. 

See Parpon. 

County. — See ConstiTuTIONAL Law, 7. 
CovEeNAnNT. — See INCUMBRANCE. 
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Crimrnat Law. — See Arrest, 1; AssAuLtT; AuTREFoIs Convict; Bur- 
GLARY; Evipencr, 3, 4; ForGery; GaminG; INDICTMENT; INTENT: 
Larceny; Maricious Miscuier; PaArpoN; VENUE, 1; Verpict, 1, 2; 
WItTNEss, 2. 

Crops. — See TENANT IN Common. 
Custom.— See Carrier, 2. 
Cy-preEs. — See CHARITY. 


DAMAGES. 


1. In an action for breach of an agreement to thresh grain on request, 
damages are not recoverable for injury to the grain, and labor and expense 
in taking care of it, after a request to thresh it. — Prosser v. Jones, 41 lowa, 
674. 

2. In an action by a mortgagee against one who has injured the mortgaged 
property by a removal of fixtures, the defendant may show, in reduction of 
damages, that the plaintiff, after the injury and before action brought, sold 
the mortgaged property, under a power in the mortgage, for more than enough 
to pay his debt and all prior incumbrances. — King v. Bangs, 120 Mass. 514. 

3. Exemplary damages may be given in an action for enticing away a ser- 
vant. — Bixby v. Dunlap, 56 N. H. 456. 

4. Defendant borrowed of plaintiff stock of a company, giving in return a 
memorandum that he had borrowed the stock, ‘‘ drawing interest at eight per 
cent, to be returned on demand.’? The company afterwards, and before action 
brought, became insolvent, and its stock worthless; all its property was sold 
under decrees of court, and was vested in a new company. Held, that no 
right of action accrued to plaintiff during this time, he having made no 
demand; and that he could recover only the value of the stock at the time of 
demand or action brought, that is, nominal damages. — Fosdick v. Greene, 27 
Ohio St. 484. 

5. A vessel, not in fault, was lost by a collision between two other vessels, 
both of which were in fault. On a libel in rem against one only, held, that 
the full amount of the loss was recoverable. — The Atlas, 93 U. S. 302. The 
Juniata, ib. 337. 

See Conversion; Dower, 1; InsurRANCE (Fire), 1; INsuRANCE (LIFE), 
2; Marriep Woman, 2. 


Deep. — See Bona PurcnasErR; MortTGAGE. 
DeFavu.Lt. — See JUDGMENT, 4. 
Deposit. — See ConsTITUTIONAL Law, 2. 


DevisE AND LEGAcy. 

1. Legacy to ‘* A. or her representatives.’’ A. died before the testator. 
Held, that her next of kin should take. — Brokaw v. Hudson, 12 C. E. Green, 
135. 

2. A man devised to his sons, and that, if either of them should die with- 
out leaving issue, the widow of the decedent should receive one-third of the 
rents of the land devised to him. One of the sons was married when the will 
was made, and when the testator died; afterwards his wife died; he married 
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again, and died leaving no issue. Held, that his widow was entitled under 
the will. — Swallow v. Swallow, 12 C. E. Green, 278. 

3. Aman made his will, devising the land on which he lived, in F. township, 
to his executor in trust to sell, and pay over the proceeds to the public-school 
fund of the township, to be applied to the education of the youth of said 
township. After the making of the will, but before the testator died, his 
estate was set off to make part of a new township, called P. Held, that the 
gift was for the benefit of the youth of F. township, as it existed when the 
will was made, and to be divided accordingly between F. and P.— Buard of 
Education of Fairfield Township y. Ladd, 26 Ohio St. 210. 

4, Testator gave a legacy to ‘‘ my intended wife, E. J.,’’ married E. J., 
afterwards obtained a divorce from her for her misconduct, and died without 
revoking his will. Held, that there was no implied revocation, and that E. J. 
was entitled to her legacy. — Charlton y. Miller, 27 Ohio St. 298. 

5. A testator, wishing to leave his estate to charitable uses, but apprehend- 
ing death within a month, which would avoid the gift, was told that he might 
devise absolutely to some person whom he could trust to carry out his wishes, 
and accordingly devised to Y., who, after the testator’s death, being informed 
for the first time of the devise and of the circumstances, said that he would 
do as the testator wished. Held, that Y. took the property as devised, free of 
any trust. — Schultz’s Appeal, 80 Penn. St. 396. 

See Cuarity; Trust, 2. 


Divorce. — See JuDGMENT, 2. 


Dower. 


1. Land of K. was taken for a highway. Damages for its value, and for 
the injury to K.’s adjoining land, were awarded to K. and paid by agreement 
into the hands of another person, to abide the event of a suit between K. and 
W., who claimed a lien on the land. On bill filed against W. and the assignee 
of K., by the wife of K., held, that she was entitled to a share in the award, in 
respect of her inchoate right of dower. — Wheeler vy. Kirtland, 12 C. E. Green, 
53k. 

2. A wife’s jointure, to be a good bar of dower at common law, must be 
an estate in severalty, and not in common with others. — Grogan vy. Garrison 
27 Ohio St. 50. 

EASEMENT. 

Defendant piled logs on the edge of plaintiff’s land, at the point of begin- 
ning of a way over land of a third person, which plaintiff had a right to use, 
whereby the way was obstructed. Held, that plaintiff might waive the break- 
ing and entering, and maintain an action on the case for the disturbance of his 
easement. — Carleton v. Cate, 56 N. H. 130. 

See Mine; Way. 


EsectMENT. — See Bankruptcy, 1. 
Eminent Domain. — See Dower, 1. 
Equity. — See Dower, 1; Insunction; Tax, 3. 
Equity PLeapine. — See ForecLosure. 
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Escrow. — See Bona Fipe Purcnaser; Bonn. 
Estray.— See SALE. 


EvIDENCE. 


1. On the issue of the mental capacity of a testator, held, that the fact that 
his father, who well knew his condition of mind, had by will given him a 
testamentary power of appointment, was no evidence that he was fit to exer- 
cise it. —In re Alexander, 12 C. E. Green, 463. 

2. On the issue of a testator’s sanity, any persons, though neither experts 
nor attesting witnesses to the will, may testify to their opinion in regard to 
the testator’s sanity, when derived from their knowledge and observation of 
his appearance and conduct. (Overruling former decisions.) —- Hardy v. 
Merrill, 56 N. H. 227. 

3. Indictment for larceny of cattle. One count laid the property in J. S., 
and a second count in some person to the jurors unknown. At the trial there 
was evidence that J. S. had lost cattle, and no evidence that any other person 
had. Held, that a conviction on the second count only could not be sustained. 
— State v. Rawlston, 73 N. C. 180. 

4. In a criminal case the burden is on the prosecution to show that the 
offence was committed within the period limited by law for its prosecution. — 
State v. Carpenter, 74 N. C. 230. 

5. In a civil action, averments of fraud, though amounting to a charge of 
an indictable offence, need not be proved beyond a reasonable doubt. — Jones 
v. Greaves, 26 Ohio St. 2. 

6. ‘* The English rule that parol evidence is inadmissible to vary the terms 
of a written instrument does not exist in this State’? [Pennsylvania]. — 
Per Curiam in Kostenbader v. Peters, 80 Penn. St. 438, 440. 

See Bitts anp Notes, 1; Carrier, 2; Damaces, 2; Executor, 1; 
Fraups, STATUTE OF, 2; Way. 


Execution. — See Exemption, 1, 2; SatisFaction; Tax, 6. 


AND ADMINISTRATOR. 


1. There is no privity between an executor and an administrator de bonis 
non of the same estate; and therefore a judgment against the one will not sup- 
port an action, nor be evidence, against the other. — Graves v. Flowers, 51 
Ala. 402. 

2. An administrator appointed in Alabama, and the sureties on his bond 
there given, became residents of Georgia. Held, that they were liable to be 
sued in Georgia by the next of kin for a breach of the bond. Semble, that 
they would have been so liable if found within the State, though not resident 
there. — Johnson v. Jackson, 56 Ga. 326. 

8. A grant of administration on the goods of J. S., while a prior grant of 
probate of the will of J. S. by the same court remains unrevoked, is abso- 
lutely void. — Ryno v. Ryno, 12 C. E. Green, 522. 

4. Two executors opened a joint account with bankers, who failed and 
compounded with their creditors. One of the executors signed the composi- 
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tion on behalf of the estate. Held, that the debt was not released. — De Haven 
v. Williams, 80 Penn. St. 480. 


See Wirness, 1. 
ExempLary DamaGces. — See DAMAGEs, 3. 


EXEMPTION. 

1. When property of an insolvent firm has been taken on execution against 
the firm, the partners cannot either jointly or severally claim the benefit of 
the exemption laws to be applied to such property. — Gaylord v. Imhoff, 26 
Ohio St. 317. 

2. Where a vessel is taken on execution to enforce a lien given by statute 
for labor and materials supplied to her, her owner cannot claim her as exempt 
from execution, though he has no other property. —Johnson vy. Ward, 27 
Ohio St. 517. ‘ 

3. Where a debtor sold his homestead, with the bona fide intention of buy- 
ing another with the purchase-money, such purchase-money was held exempt 


from attachment by a creditor, in the hands of the purchaser. — Watkins v. 
Blatschinski, 40 Wis. 347. 


See HoMESTEAD. 


Pretences. — See ForGery; Larceny, 2. 
Fixe. — See INDICTMENT, 2. 
Fire. — See Municrpat Corporation, 1; ProximaTEe Cause. 
Fire Insurance. — See INsuRANCE (FIRE). 
Fisuery. — See Insuncrion, 2. 


FORECLOSURE. 


Tenant for life made a mortgage in fee. In a suit to foreclose, held, that 
the remainder-men were not proper parties, and that their rights would not be 
affected by a decree. — Wilkins v. Kirkbride, 12 C. E. Green, 93. 

See Tax, 6. 

Foreign ATTACHMENT. — See Exemption, 3; Tax, 2. 
ForEIGN JUDGMENT. — See JUDGMENT, 2, 3. 


ForGery. 


A., for the purpose of defrauding B., procured C., an innocent party, to 
sign the name of B. to a promissory note, by falsely representing that C. was 
authorized by B. so todo. Held, that A. was guilty of forgery. — Gregory v. 
The State, 26 Ohio St. 510. 

Francuise. — See Tax, 6. 
Fraup.— See Evipence, 5; ForGery; Larceny, 2. 


Fraups, STATUTE OF. 


1. A verbal contract for a year’s service, beginning on the next day, is not 
within the Statute. — Dickens v. Frisbee, 52 Ala. 165. 

2. By the terms of a verbal contract of sale of goods, the purchaser was to 
seud for them and take them away. He went to the seller’s store, took a bill 
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of parcels of the goods, asked if they were ready, and was told that they were, 
and they were pointed out to him lying in the store. In an action for goods 
sold and delivered, held, that these facts did not conclusively show an accept- 
ance of the goods sufficient to take the case out of the Statute. — Anight v. 
Mann, 120 Mass. 219. 


3. An oral guaranty of the note of another person, given in payment of the 
guarantor’s debt, is within the Statute. — Dows v. Swett, 120 Mass. 322. 


FREEHOLD. — See Jury. 


GAMING. 


Where two play at billiards with the agreement that the loser shall pay for 
the use of the table, this is gaming. — State v. Book, 41 Iowa, 550. 


GARNISHMENT. — See ATTACHMENT. 
Granp Jury. — See Witness, 2. 

Guaranty. —See Fraups, STATUTE OF, 3. 
Guarp1an. — See SEDUCTION. 


HoMESTEAD. 


1. A man may waive his constitutional right of homestead. — Simmons v. 
Anderson, 56 Ga. 53. 

2. By the law of Iowa, a husband’s contract, not consented to by his wife, 
to convey his homestead, is absolutely void, and cannot be specifically enforced 
in equity, nor can damages be recovered at law for its breach. — Burnett v. Men- 


denhall, 42 Iowa, 296. 
See EXEMPTION, 3. 


Hussanp AND Wire.— See Devise, 4; Dower; Homesteap, 2; JupG- 
MENT, 2; MARRIED WoMAN; NUISANCE. 


ILLEGAL ContRACt. 

1. A contract was made, during the war, for the purpose of carrying on an 
illegal trade with the enemy. Held, that one party to the contract could not 
maintain a bill in equity against the other, for an account of resulting profits. 
— Snell v. Dwight, 120 Mass. 9. And this, though the illegality of the con- 
tract was not disclosed by the bill, nor set up in the answer. — Dunham v. 
Presby, ib. 285. 

2. Any act punishable by law as a crime is an offence against the public, 
and cannot lawfully be made the subject of private compromise, except so far 
as expressly authorized by statute. — Partridge v. Hood, 120 Mass. 403. 

3. A foreign insurance company which has not complied with the laws of 
the State in the appointment of an agent can maintain no action against the 
agent and his sureties on a bond given by him to the company for the per- 
formance of his duties. — Thorne v. Travellers’ Ins. Co., 80 Penn. St. 15. 

See HomesTEapD, 2. 


IMPRISONMENT. — See AssauLT; ConsTITUTIONAL Law (State), 2, 5, 6. 


INCUMBRANCE. 
The existence of a public road over land conveyed by deed with covenant 


of 
26 
upt 
27 
uy- 
apt 
v. 

be 

AS 


720 SELECTED DIGEST OF STATE REPORTS. 


against incumbrances is no breach of the covenant. — Desvergers v. Willis, 
56 Ga. 515. 


INDICTMENT. 


1. The prisoner was described in the indictment as ‘‘a freedman.” Held, 
surplusage, which the prosecutor was not bound to prove. — McGehee v. The 
State, 52 Ala. 224. 

2. Indictment in two counts, the first charging the unlawful issuing of two 
‘* notes ’’ each of the denomination of 31, to circulate as money, contra formam 
statuti. The second count was the same, except that the word ‘ scrip ’’ was 
used instead of ‘* notes.”” The jury found the prisoner guilty on both counts, 
and assessed the same fine on each (the amount of the fine being left by law 
to their discretion). Held, that the indictment charged but one offence, and 
that judgment should be rendered for one fine only. — State v. James, 63 Mo. 
570. 

3. Indictment for breaking and entering a store-house with intent to 
steal the goods therein, held, to charge no offence at common law. — State v. 
Dozier, 73 N. C. 117. 

See BurGLary; Evipence, 3; Verpict, 2. 


Inrant. — See INTENT. 


INJUNCTION. 

1. After a sale of goods, but before delivery, the seller was served with an 
injunction against ‘‘ disposing of’? them. Held, that a subsequent delivery 
was a breach of the injunction. — Jewett v. Bowman, 12 C. E. Green, 171. 

2. Plaintiff owned an oyster-bed. Defendants took oysters from the bed, 
and threatened to continue doing so, under aclaim of public right. They 
were many in number, and most of them pecuniarily irresponsible. Held, 
that they might be restrained by injunction, and that plaintiff was not con- 
fined to his remedy at law. — Britton v. Hill, 12 C. E. Green, 389. 

See Conriict oF FepERAL AND State Avutuority; Tax, 3. 


Insanity. — See Evipence, 1, 2. 
InsoLvENcy. — See ConstiTUuTIONAL Law, 2. 


INSURANCE (Fire). 
1. A partnership caused their stock in trade to be insured by policy condi-. 
tioned to be void ‘if this policy or any interest therein shall be assigned.” 
One partner retired from the firm, and assigned to the others all his interest! 
in the stock and the policy; afterwards a loss happened. Held, (1) that the 
policy was not avoided; (2) under the Code, requiring actions to be brought by 
the real party in interest, that the remaining partners might sue on it without 
joining the retired partner; (3) that they might recover for the whole loss, and 
not merely to the extent of their interests before the change in the firm. — 
West v. Citizens’ Ins. Co., 27 Ohio St. 1. 
2. If a man obtains insurance on goods, ‘+ his own or held by him in trust 
or on commission,’”’ in a certain building, the goods themselves, and not 
merely the insurer’s interest in them, are covered. — Johnson v. Campbell, 120 
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Mass. 449. So if the words of the policy be, ‘‘ his own or held by him in trust, 
or in which he has an interest or liability.”” — Home Ins. Co. v. Balto. Ware- 
house Co., 93 U. 8. 527. 

See Conriict oF FEDERAL AND StaTE AuTHORITY; CONSTITUTIONAL 
Law, 8. 


InsuRANCE (LIFE). 


1. No action can be maintained on a policy of insurance on the life of a 
woman who dies from the effect of an illegal operation, which she voluntarily 
undergoes, knowing it to be dangerous to life, with intent to cause an abor- 
tion, without any justifiable medical reason. — Hatch v. Mutual Life Ins. 
Co., 120 Mass. 550. 

2. The life of a resident of Mississippi was insured by a New York corpora- 
tion, in 1851, by policy conditioned to be void if the annual premium should 
not be regularly paid. The insured died in 1862, the premium for the p:evious 
year not having been paid, by reason of the war. Held, (1) that the policy 
was forfeited, and that the breach of condition was not excused by the existence 
of the war; but (2) that the equitable surrender value of the policy at the time 
of the breach might be recovered. (Ciirrorp and Hunt, JJ., dissenting on 
the first point, and Warts, C. J., and Srrone, J., on the second.) — New York 
Life Ins. Co. v. Statham, 93 U. S. 24. 

See Conriict or FEDERAL AND StaTE AvuTHORITY; CONSTITUTIONAL 
Law, 8. 


INTENT. 


Indictment for unlawfully voting, not being of full age. Held, that if the 
prisoner, when he voted, though in fact an infant, bona fide believed that he 


was of full age, he was not guilty. — Gordon v. The State, 52 Ala. 308. 
See Conversion. 


INTEREST. — See NATIONAL BANK. 
Jornt TorTFEAsoRS. — See DamaGes, 5. 
JOINTURE. — See Dower, 2. 


JUDGE. 
A judge refused to hear a cause, on the ground that he was disqualified by 
affinity to a party. Held, that this was a matter to be determined by his own 


discretion, and that he could not be compelled by mandamus to hear the cause. 
— State v. Van Ness, 15 Fla. 317. 


JUDGMENT. 


1. Judgments rendered in the courts of Alabama during the war, in cases 
between private persons, involving no question on the Constitution or laws of 
the United States, held, valid and binding. (Overruling former decisions.) 
— Riddle vy. Hill, 51 Ala. 224; Tarver v. Tankersley, ib. 309; Powell v. Young, 
ib. 518; Parks v. Coffey, 52 Ala. 32. 

2. A man was married in New Jersey, went to Illinois, leaving his wife 
behind him, and there obtained a decree annulling the marriage, after notice 
given by publication, without any actual notice to his wife, though he well 


knew where she was, and might have given her notice. Held, that the decree 
VOL. XI. 47 
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was not binding on her, and that she might show that it was obtained by false 
evidence. — Doughty v. Doughty, 12 C. E. Green, 315. 

3. An action was brought in Arkansas in 1856, against a citizen of Ohio, 
who appeared by attorney duly authorized, and pleaded to issue; in 1861, after 
the State had seceded, the action was tried, the same attorney defending it, 
and judgment rendered for the plaintiff. In an action on the judgment, brought 
in Ohio, held, (1) that the judgment was not entitled to full faith and credit, 
as that of the court of a State; (2) that it was void, as the judgment of a court 
created by unlawful authority; (3) that the attorney had not authority to sub- 
mit to the jurisdiction. (Asusurn, J., dissenting.) — Pennywit v. Foote, 27 
Ohio St. 600. 

4. Judgment by default for want of a plea, before the time for pleading 
is out, is an irregularity, but not a nullity; and therefore the court by which 
it was rendered can set it aside during the same term, but not afterward. — 
Salter v. Hilgen, 40 Wis. 363. 

See AuTREFois Convict; Execuror, 1, 3; ForecLosurE; INDICTMENT, 
2; SATISFACTION. 

JupiciaAL SALE. — See Tax, 6. 
JURISDICTION. — See Bankruptcy, 1, 2, 3; Executor, 2; JupGE; Jupe- 
MENT, 1, 2, 3; REMOVAL OF Suits. 


JuRY. 

A statute required that jurors should be freeholders. Held, that a freehold 
to satisfy the statute might be either legal or equitable, and therefore that 
@ mortgagor in possession was a competent juror. — State v. Ragland, 75 
N. C. 12. 


LANDLORD AND TENANT. — See AcTIoN, 2. 


LARCENY. 


1. A statute abolished the distinction between grand and petit larceny, and 
enacted that all felonious stealing should be punished as petit larceny. Held, 
that one who aided, abetted, or advised any larceny was indictable as a prin- 
cipal. — State v. Gaston, 73 N. C. 93. 


2. The prisoner by false pretences induced the prosecutor to lend him 
money; and the prosecutor accordingly delivered to the prisoner certain bank 
bills as a loan, not expecting the same bills to be returned in payment; and 
the prisoner absconded with them. Held, that he was not guilty of larceny 
of the bills. — Kellogg v. The State, 26 Ohio St. 15. 

Lrcacy.— See Devise anp LeGacy. 
Lex Loct. — See Conriict or Laws. 
License. — See Law, 8; MunicrpaL Corporation, 2, 3. 
Lien. — See Exemption, 2; MortGaGe. 
Lire Insurance. — See Insurance (Lire). 


Limitations, STATUTE OF. 
Actions on promissory notes are barred by statute in six years; on open 
accounts, in three. Plaintiff declared on a note, within three years of the 
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accrual of his cause of action; after those three years had expired, he amended 
by adding the common counts; to which defendant pleaded the limitation of 
three years. Held, a good bar. — Lansford vy. Scott, 51 Ala. 557. 

See ConstTITUTIONAL Law, 6; EvipENcE, 4. 


Lunatic. — See Evipence, 1, 2. 


Mauicious MIscuHiFr. 


In a prosecution under a statute borrowed from the Black Act of 9 Geo. 
I. ce. 22, for maliciously injuring a horse, it appeared that the act was a serious 
injury to the horse, and done wilfully by the prisoner for purposes of gain. 
Held, that it was not necessary for a conviction that the act should appear to 
have been done from motives of personal malice agajnst the owner of the 
horse. — Brown v. The State, 26 Ohio St. 176. 


MANDAMUS. 

The approval of official bonds held a judicial and not a ministerial duty, and 
therefore not compellable by mandamus. — Ex parte Harris, 52 Ala. 87. Ex 
parte Thompson, ib. 98. 

See ConFLicT OF FEDERAL AND STATE AUTHORITY; JUDGE. 

Market. — See SA.e. 


Marriep WomAN. 


1. A statute enacted that all the property owned by a woman when married, 
or acquired by her afterward, should be her separate property, not liable for 
her husband’s debts. Held, that by force of this statute a married woman 
might dispose of her separate property by will without her husband’s consent, 
notwithstanding a former statute to the contrary not expressly repealed. — 
Urquhart v. Oliver, 56 Ga. 344. 

2. Though a married woman may by statute sue alone for personal injuries 
suffered by her, she cannot in such action recover expenses of medical attend- 
ance; for these her husband is bound to pay. Nor can she recover for loss of 
time, unless she carries on a separate business; for the husband has a right 
to her services, and a cause of action for their loss. — T'uttle v. Chicago, Rock 
Island, & Pacific Ry. Co., 42 Iowa, 518; and see Mewhirter v. Hatten, ib. 288. 


Master anpD SERVANT. — See Action, 1; DaMaAGEs, 3; SEDUCTION. 


Mecuanic’s Lien. — See MortGace. 


MINE. 


The owner of a mine is bound so to work it as to leave sufficient support 
for the surface land above it. (WiLt1aMs and Mercvr, JJ., dissenting.) — 
Coleman v. Chadwick, 80 Penn. St. 81. 


[See Wilson v. Waddell, 2 App. Cas. 95, contra.]} 


MortTGAGE. 

An agreement was made for the loan of money on mortgage. After the 
mortgage was executed and recorded, but before it was delivered to the mort- 
gagee, or the money paid by him to the mortgagor, a mechanic’s lien attached 
on a building erected on the land mortgaged. Held, that the mortgage had 
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priority over the lien. — Jacobus v. Mutual Benefit Life Ins. Co., 12 C. E. 
Green, 604. 


See Damages, 2; Forec.osure; Jury; Tax, 1, 6; TENANT 1n Common. 


Municrpat Corporation. 

1. A house in a city was destroyed by fire set by sparks from an engine, 
which was, by force of the city ordinances, a nuisance liable to be abated; but 
the city, though having notice of the existence of such nuisance, had neglected 
to abate it. Held, that the owner of the house had no cause of action against 
the city. — Davis v. Montgomery, 51 Ala. 139. 

2. A city empowered by statute to ‘ regulate ’’ taverns, cannot license them. 
— Burlington y. Bumgardner, 42 Towa, 673. 

3. A city empowered by statute to ‘‘ suppress and restraiu ’’ billiard-tables, 
may license them. — Burlington v. Lawrence, 42 Iowa, 681. 

See ConstiTuTIONAL Law, 4, 8; ConstrTuTIONAL Law (State), 2, 3, 4; 
Zax, 2,3. 

NaTIONAL BANK. 

The right of a national bank, indorsee of a bill of exchange, to recover on 
the bill against the acceptor, is not affected by the fact that the bank has dis- 
counted the bill for the payee at a usurious rate of interest. — Smith v. Exz- 
change Bank, 26 Ohio St. 141. 

See ConstituTIonaL Law, 1. 

NEGLIGENCE. — See Action, 1; CARRIER, 3; Mine; Municrpat Corpora- 
TION, 1; ProximaTEe Cause. 
NEGOTIABLE InstTRUMENTS. — See Bitts AND Notes. 
Notice. — See ADVERTISEMENT. 


NUISANCE. 

A nuisance was created near a house, whereby the house was made un- 
wholesome, and the tenant’s wife sick. Held, that though the tenant had a 
right of action, in which he might recover damages for the injury to his wife’s 
health, yet that such action accrued to him only as occupier of the house, and 
therefore that after his death the wife could maintain no action. — Ellis v. 
Kansas City R.R. Co., 63 Mo. 131. 

See Action, 2; Municrpat Corporation, 1. 


OFFICER. 


A clerk of a court, appointed by the judge de facto, is well appointed, and 
may hold his office though the judge be ousted. — People v. Staton, 73 N. C. 
546. 


See Arrest, 1; Costs; SATISFACTION. 

Orprxance. — See ConstituTIONAL Law, 8; Municrpat Corpora- 
TION, 2, 3. 
PARDON. 


A prisoner pardoned after conviction and sentence remains liable for the 
costs of prosecution. — State v. Mooney, 74 N. C. 98. 


Parties. — See Corporation, 3; ForecLosure; Insurance (Fire), 1. 
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PARTNERSHIP. 

A bill was drawn by one partnership on, and accepted by, another, the two 
having a common partner. Held, that no notice of dishonor was required to 
charge the drawers. — New York § Ala. Contracting Co. v. Selma Savings- 
Bank, 51 Ala. 305. So where the drawers were a partnership of which the 
acceptor was a member. — New York & Ala. Contracting Co. v. Meyer, ib. 325. 

See Exemption, 1; Ittecar Contract, 1; Insurance (Fire), 1. 


PayMEntT. — See Bitts anp Notes, 1. 

Prenat Action. — See CONVERSION. 
Personat LiaBitiry. — See Corporation, 2, 3. 
PLEADING. — See EASEMENT. 
PREROGATIVE. — See ConstiTuTIONAL Law (State), 1. 

PRINCIPAL AND AGENT. — See AGENT. 
PRINCIPAL AND SuRETY. — See SURETY. 
Priority. — See CorporaTIion, 2; MortGaGe; Tax, 1. 
PrIvILeGE. — See ARREST, 2. 


PROXIMATE AND Remote CavseE. 

Sparks from a locomotive set fire to a tie, whence the fire caught in rubbish 
left on the track, spread to a fence adjoining the track, burned over two fields, 
and destroyed another fence and woods two hundred yards from the track. 
In an action by the owner of the latter fence and woods against the owners of 
the locomotive, held, that whether defendants’ negligence was the proximate 
cause of plaintiff’s loss was a question for the jury.— Pennsylvania R.R. Co. 
v. Hope, 80 Penn. St. 373. 


RarLroap. — See Carrier, 1, 3; ConstitutTionaL Law, 3, 7; ConstiTu- 
TIONAL Law (StTaTE), 3; ProximaTe Causr; Receiver; Tax, 6. 


RATIFICATION. 


If a man’s name be signed to a contract without his authority, he may 
make himself liable on the contract by ratifying it, without a new considera- 
tion. — First Nat. Bank of Trenton v. Gay, 63 Mo. 33. 


RECEIVER. 


A person wrongfully ejected from the cars of a railroad corporation may 
sue the corporation, though in the hands of a receiver, without leave of the 
court by which the receiver is appointed. — Allen vy. Central R.R., 42 Iowa, 
683. 


RELation. — See Limitations, STATUTE OF, 1; MortTGAGE. 
RELEASE. — See Executor, 4. 
REMAINDER. — See FORECLOSURE. 


Removat oF Suits From State TO UnitTep States Courts. 


After a case has been once tried in a State court, and a new trial granted, 
it cannot be removed into the United States Circuit Court. — Chandler v. 
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Coe, 56 N. H. 184; and see now U. S. St. 1875, c. 137, § 3. (18 Sts. at 
Large, Pt. III. 471.) 
See Conflict OF FEDERAL AND STATE AUTHORITY. 
Repeat. — See ConstituTionaL Law (Strate), 1; Marrrep Woman, 1. 
Revocation. — See Devise, 4. 


SALE. 

Animals brought to a market for sale, and there abandoned by their owner, 
are not within the statutes concerning estrays; and the owners of the market, 
if they cannot, with reasonable diligence, find the owner of the animals, may 
sell them for his benefit; and one who buys them, with notice of all the facts, 
and under an agreement that the sellers shall hold the purchase-money for the 
true owner, cannot resist payment of such purchase-money, on the ground that 
the sellers have no title. — Trustees of Millereek Township v. Brighton Stock 
Yards Co., 27 Ohio St. 435. 

See AGENT; FRaupbs, STatTuTE OF, 2; InsuNcTion, 1; Tax, 6. 


SATISFACTION. 

A sheriff who had neglected to serve an execution committed to him, paid 
the amount of it to the creditor, and took an assignment of it. Held, that 
the judgment was not satisfied, and that an alias execution might issue for the 
sheriff’s benefit. — Heilig v. Lemley, 74 N. C. 250. 

SavinGs-Bank. — See ConsTITUTIONAL Law, 2. 
Scuoor. — See Tax, 4. 


SEDUCTION. 


A guardian cannot, as such, maintain an action for the seduction of his 
ward; nor can he maintain it as her master, if she is in charge of his house- 
hold during his wife’s sickness, on an understanding with him, without paying 
board, but without any agreement with her or her father for the payment of 
wages, or for any definite term of service. — Blanchard vy. Ilsley, 120 Mass. 487. 


Set-orr. — See Tax, 2, 3. 


Speciric PERFORMANCE. — See Homesteap, 2. 


Sratute. — See ConstiruTionaL Law; ConstiruTionaL Law (STATE)};- 
MarrieD Womay, 1. 


STATUTE OF FrAups. — See Fraups, STATUTE OF. 
Sratute or Limitations. — See Limitations, STATUTE OF. 
Stock. — See DamaGes, 4. 

Surety. — See Bonn; Fraups, STATUTE or, 3. 
SurvIvAL or Actions. — See NvuIsANCE. 


Tax. 


1. Taxes on land have not, unless it is expressly given by statute, a lien 
prior to that of a mortgage recorded before they are assessed. — Dows v. Drew, 
12 C. E. Green, 442. 
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2. A town summoned as garnishee cannot set off taxes assessed by it on 
the defendant against the debt due from it to him.— Hibbard y. Clark, 56 
N. H. 155. 

3. A person lawfully taxed by a municipal corporation cannot set off the 
tax against a debt due him from the corporation, nor will equity at his suit 
enjoin the collection of the tax until the debt is paid. — Finnegan v. Fernan- 
dina, 15 Fla. 379, and see Cobb v. Elizabeth City, 75 N. C. 1. 

4. A statutory exemption from taxation of school-houses and seminaries 
of learning extends to such as are founded by a particular religious sect for 
instruction according to its doctrines. — Warde v. Manchester, 56 N. H. 508. 

5. The lessee of a stall in a market-house, who there furnishes meals to the 
public, is not within a statute taxing ‘‘ eating-houses.’’ — State v. Hall, 73 
N. C. 252. 

6. The property of a railroad corporation was by statute exempted from 
taxation. Held,that a purchaser of the company’s property and franchises at a 
sale under a mortgage or execution did not succeed to the exemption. — Mor- 
gan v. Louisiana, 93 U. S. 217. 

See ConsTITUTIONAL Law, 1, 4, 7, 8; ConstiTUTIONAL Law (State), 3. 


TENANT In Common. 


Where one tenant in common occupies and cultivates the common estate, to 
the exclusion of his co-tenants, the latter have a right to an account of the 
profits of the crops produced, but no property in the crops; and therefore a mort- 
gage of these crops by the occupying tenant is good against his co-tenants, and 
the mortgagee is not liable to account to them. — Bird v. Bird, 15 Fla. 424. 

See Dower, 2. 


TENANT FoR Lire. — See FoRECLOSURE. 
Time. — See Contract; Fraups, STATUTE OF, 1; Priority. 
Treaty. — See ConsTITUTIONAL Law, 5. 
Trespass. — See ArREsT, 1; DamaGes, 2; EASEMENT; INJUNCTION, 2. 


Trust. 


1. A trustee’s final account, showing a balance of income due from him to 
the cestui que trust, was allowed by the Probate Court. Held, that the cestui 
que trust might recover this balance in an action at law against the trustee. — 
Johnson v. Johnson, 120 Mass. 465. 

2. Devise to J. S. ‘‘ to hold the same in trust for the use and benefit of ’’ 
certain unincorporated societies. Held, that no trust was ‘“ fully expressed and 
clearly defined,’’ and therefore (by force of a statute) that the devise was void. 
— Ruth v. Oberbrunner, 40 Wis. 238. 

See Cuarity; Devise, 5. 


TrusTEE Process. — See ForEIGN ATTACHMENT. 
Usace. — See Carrier, 2. 
Usury. — See NationaL Bank. 
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Variance. — See EvipEnce, 3. 
VENDOR AND Purcuaser. — See Homesteap, 2. 


VENUE. 
1. The decision of an inferior court on an application for a change of venue 
in a criminal case is final and not subject to exception. (Overruling former 
decisions.) — Kelly v. The State, 52 Ala. 361. 
2. Astatute authorized a change of venue on the application of ‘ any party 
in any civil action.”” Held, that the venue could not be changed on the appli- 


cation of one of several defendants, who had severed in his pleadings. — Rupp 
v. Swineford, 40 Wis. 28. 


VERDICT. 

1. By statute there are three degrees of a crime: the first is punishable with 
death or imprisonment, as the jury shall determine; for the second and third 
the jury cannot determine the punishment. On an indictment sufficient to 
support a conviction in the first degree, the jury returned a general verdict of 
guilty, not naming any degree, and affixing the punishment of imprisonment. 
Held, good as a verdict of guilty in the first degree. — Davis v. The State, 52 
Ala, 357. 

2. On an indictment charging in two counts different offences, which cannot 
receive the same punishment, a general verdict of guilty is bad. — State v. 
Johnson, 75 N. C. 123. 

Vor AND VoIDABLE. — See Executor, 3; JUDGMENT, 4. 
Vorer. — See ConstiTuTioNAL Law (State), 4; 
Warver. — See Homestrap, 1. 
War. — See ILtecar Contract, 1; Insurance (Lire), 2; JupGMeEnt, 1, 3. 


Way. 

Where a right of way to certain land exists by adverse user only, proof that 
it was used for various purposes, covering every purpose required by the dom- 
inant estate, in its then condition, is evidence from which may be inferred a 
right to use the way for all purposes which may be reasonably required for the 
use of that estate while substantially in the same condition. — Parks v. Bishop, 
120 Mass. 340. 

See Dower, 1; EASEMENT; INCUMBRANCE. 


Wit. — See Devise; Evipence, 1, 2; Marriep Woman, 1; Witness, 1. 


WITNEss. 


1. The executor named in the will is a competent attesting witness, though 
he is entitled by law to a commission on the estate for his services. — Stewart 
v. Harriman, 56 N. H. 25. 

2. The grand jury found a true bill, one of their number not voting. Held, 
that the latter was a competent witness at the trial; and semble that he would 
have been so though he had concurred with his fellows. — State y. McDonald, 
73 N. C. 346. 

See EvipENcE, 2. 
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Worps. 
** Any Party in a civil Action.’? —See VENvE, 2. 
Disposing of.’? — See InsuncTIon, 1. 
Eating-house.’? — See Tax, 5. 
‘“* Freeholder.’’ — See Jury. 
Imprisonment for Debt.’? —See ConstituTIoNaL Law (State), 5. 
‘+ Regulate.’ —See MunicipaL Corporation, 2. 
Representatives.’? — See Devise, 1. 
Suppress and Restrain.’? — See MunicrpaL Corporation, 3. 
Until.”” — See Contract. 


Work anp Lasor. — See AssuMPSIT. 
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DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY. 


(Tu1s Digest includes Nos. 1 to 7, inclusive, of Vol. XV. National Bank- 
ruptcy Register, with a few cases reported elsewhere. ] 


ACTION. 


1. An assignee can maintain an action to recover the value of property sold 
by an attaching creditor upon an execution issued after proceedings in bank- 
ruptcy were begun, upon an attachment made less than four months before that 
time. — Bracken v. Johnson, 15 N. B. R. (C. Ct. Iowa) 106. 

2. An agreement between creditors who have received preferences to pay 
proportionately the amount necessary to prevent other creditors from institut- 
ing proceedings in bankruptcy, is valid, and an action will lie to recover such 
proportion. — Perryman v. Allen, 15 N. B. R. (Sup. Ct. Ala.) 113. 

3. A creditor may prove his claim in bankruptcy against the principal, and 
before final disposition of the assets, prosecute his action against the surety. 
— Gregg v. Wilson, 15 N. B. R. (Sup. Ct. Ind.) 142. 

4. An insolvent debtor transferred to a creditor his entire stock of goods, 
and within a few days after the same was attached by the sheriff at the in- 
stance of other creditors. Shortly after the debtor was adjudged a bankrupt, 
and the assignee, under his warrant, took and sold the property, without any 
judgment of the Bankrupt Court, that the sale was invalid. Held, that the 
creditor could recover for such unlawful taking, — the measure of damages 
being the full value of the property taken. — Bromley v. Goodrich, 15 N. B. R. 
(Sup. Ct. Wis.) 289. 

5. A suit pending against a party at the time he is adjudged a bankrupt, 
may, after due notice to his assignee, be prosecuted to final judgment against 
the latter in his representative capacity, where he makes no objection to the 
jurisdiction and the Bankrupt Court does not arrest the proceedings. — Morton 
v. Switzer, 93 U. S. 355. 

6. A judgment in such action may be filed with the assignee as an ascer- 
tainment of the amount due to the creditor by the bankrupt, and as a basis 
of dividends, but it is effectual and operative for that purpose only. — Ibid. 

See AssIGNEE, 2, 3, 5. 


ADJUDICATION. 
A. and B. may be adjudicated bankrupts as members of the firm of A. B. 
& Co., notwithstanding their previous adjudication in another district as mem- 
bers of the firm of J. & P. — Jn re Jewett, 15 N. B. R. (W. D. Wis.) 126. 
See PARTNERSHIP, 6; PLEADINGS, 1. 
ArFipavit. — See INvoLUNTARY PETITION, 12. 
AGENT. — See INVOLUNTARY PETITION, 13. 
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AGREEMENT. — See AcTION, 2. 
AMENDMENT. — See INVOLUNTARY PETITION, 12. 


ASSIGNEE. 


1. The assignee, upon the bankruptcy of a partner, takes the bankrupt’s 
interest in the firm without the firm being declared bankrupt. — Wilkins v. 
Davis, 15 N. B. R. (Mass. Dist.) 60. 

2. An assignee of a general partner may recover from the special partner, 
at law or in equity, what is due from him according to the terms of the 
copartnership articles. — Ibid. 

3. An assignee has all the rights and powers which are given to the whole 
body of creditors, or to the whole of any one class of creditors, whether at law 
or in equity, and may maintain any suit for which a general creditor’s bill 
would lie. — Ibid. 

4. Assignees who intend to charge for services beyond the fees mentioned 
in Rule 30, must warn the creditors of the fact in notices for the meeting at 
which the account is to be considered.— Ex parte Whitcomb, 15 N. B. R. 
(Mass. Dist.) 92. 

5. An assignee cannot recover the value of mortgaged property, which the 
mortgagee took possession of and sold before adjudication in bankruptcy, 
whether the mortgage was properly recorded or not. — Miller v. Jones, 15 
N. B. R. (C. Ct. N. J.) 150. 

6. An assignee in bankruptcy of the mortgagors of a chattel mortgage 
stands in the position of a judgment creditor, the adjudication of bankruptcy 
being equivalent to the recovery of judgment and levy. — Jhid. 

7. The title of the assignee in general relates back only to the commence- 
ment of the proceedings in bankruptcy, but in the particular case of transfers 
made void as to him, his title relates back to the time of such transfer. — 
In re Biesenthal, 15 N. B. R. (N. D. N. Y.) 228. 

8. The only relation the assignee sustains to the bankrupt is to set aside 
his exempt property; in all else he is the agent of the law for the benefit of 
the creditors. He is to recover from the assignees of the bankrupt any prop- 
erty or other assets which the creditors themselves could have recovered, though 
the bankrupt himself might have been estopped to recover it. — Aiken vy. Ed- 
rington, 15 N. B. R. (S. D. Miss.) 271. 

9. He supplies the place of the marshal or sheriff in pursuing and seizing 
property and turning it into money, to pay claims proved, or under the order 
of the court. — Jbid. 

10. Where a bankrupt had purchased property not intending to pay for it, 
and there had been no attachment, and the property had not been conveyed in 
fraud of creditors, the assignee has no higher interest in or better title to it 
than the bankrupt. — Donaldson v. Freeman, 15 N. B. R. (S. C. U. 8.) 277. 

See Action, 1, 5, 6; Composition, 13; Lien, 4. 


ASSIGNMENT. 
1. Creditors, who were fully cognizant of the debtor’s affairs, have con- 
sented to a general assignment, and joined in its execution, cannot impeach 
the same as fraudulent. — Johnson v. Rogers, 15 N. B. R. (N. D. N. Y.) 1. 
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2. The assignee of a claim from one of the original assignees, who accepted 
the trust under the general assignment, with knowledge of the facts which 
render the assignment fraudulent, cannot impeach the assignment as fraudu- 
lent, the transfer being merely colorable. — /bid. 

3. But if he purchase of one who is ignorant of the original fraudulent 
assignment, and did not assent to it, he may upon that claim impeach it. — 
Ibid. 

4. Or if he purchases of the original assignee in ignorance of the fraud, he 
is not precluded from impeaching it. — Ibid. 

5. The purchaser of a judgment has no higher or better right to impeach 
a fraudulent assignment than the seller. — Jbid. 

6. An assignee under a general assignment is to be allowed his disburse- 
ments made while in the execution of his trust, though the same is set aside 
by bankruptey proceedings. — MacDonald v. Moore, 15 N. B. R. (S. D. N.Y.) 
26. 

7. Where a general assignment under a State law is set aside by an assignee 
in bankruptey, a levy made upon the goods by a creditor before the filing of 
the petition in bankruptcy and after the general assignment, is good as against 
the assignee. — Ibid. 

8. The Bankrupt Law does not suspend the right to make an assignment 
for the benefit of creditors, provided the assignment be one without preference 
and without intent to defraud creditors. — Von Hein y. Elkus, 15 N. B. R. 
(Sup. Ct. N. Y.) 194. 

See Evipence, 3. 

CREDITORS. 

Attaching creditors cannot vote at a composition meeting. —Jn re Scott, 
15 N. B. R. (E. D. Mo.) 73. 

See InvoLunTARY PETITION, 9. 


ATTACHMENT. 

An attachment made within four months of the filing of the petition in 
bankruptcy will be dissolved on motion by the State court, although judg- 
ment has been entered, the property attached sold, and the proceeds paid over 
to the attorney in the attachment suit. — Dickerson v. Spaulding, 15 N. B. R. 
(Sup. Ct. N. Y.) 313. 

See Action, 1; Notice. 


ATTORNEY. — See Composition, 8; Priority, 2. 
Bankruptcy. — See FRAUDULENT TRANSFER. 
Bankrupt Law. —See AssiIGNMENT, 8. 


Brix 1n Eguiry. 

1. A bill in equity will lie, which charges, except in form, nothing more 
than indebitatus assumpsit for money had and received, if founded upon the 
allegation of constructive fraud under section 35 of the Bankrupt Act (Sect. 
5128), Harmanson v. Bain, 15 N. B. R. (E. D. Va.) 173. 

2. But if the evidence discloses the fact to be the transfers of property in 
alleged violation of such section to various persons not parties to the bill and 
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in separate transactions, the bill will not be sustained for the purpose of 
setting aside such transaction, because there is no prayer therefor. The 
proper parties are not joined, and the bill would be multifarious if en had 
been. — Ibid. 
Bonp. — See Dest; DiscuarGe, 6. 
Broker. — See ContRACct. 


Cuecks. — See Cuoses In ACTION. 


CHoseEs IN ACTION. 


Where a bank had ceased to do business for ten years, and then resumed 
for the sole purpose of liquidation, and continued thus for seven years, and 
the deposits due from the bank had become commodities, bought and sold in 
the market as government bonds, not paid in money by the bank, but used 
only by way of set-off by those indebted to the bank, papers in the form of 
checks upon these deposits are not checks, because not payable in money nor 
drawn on a bank, and limited in negotiability, but they are simply evidence 
of an assignment of a chose in action. And a person who transfers or sells 
one does not become responsible for the face value thereof. — Harmanson v. 
Bain, 15 N. B. R. (E. D. Va.) 173. 


— See Invotuntary Petition, 15. 
CLerx. — See PriviLteGep 


ComPposITION. 


1. An order of reference to a register upon a matter of composition, 
should require him to report, not only whether the resolution for composition 
had been duly passed at the first meeting, but also whether it had been 
confirmed by the required signatures, and whether the terms of composition 
were for the best interest of all concerned. Jn re Scott, 15 N. B. R. (E. D. 
Mo.) 73. 

2. It is the intent of the Bankrupt Act that a meeting for the purpose of 
adding to or varying the original proposition should follow the recording, &c., 
of the former resolution. But semble that if after the first meeting, and 
before the hearing, the debtor agrees to enlarge his offer, the court may 
inquire into it. The proposed advance in the percentage is only demonstrative 
of the fact that the original proposition, whether confirmed or not by the 
needed signatures, is not for the best interests of the creditors. — Jhid. 

3. Under the Bankrupt Act of the United States, no second meeting of 
creditors to confirm the resolution of the first meeting is necessary, as re- 
quired by the British Act. — Jbid. 

4. At the hearing, of which the creditors are required to have notice, 
objections may be presented as to the due passage of the original resolution, 
the confirmatory signatures, and what is for the best interest of all con- 
cerned. — [bid. 

5. None but unsecured creditors can be heard at the hearing. Semble that 
a secured creditor who does not release his security at or before the first 
meeting, cannot be heard. — Jhid. 

6. Notice to the creditors having been given, the required number of 
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unsecured creditors assembled at the first meeting called may pass the resolu- 

tion. If a secured creditor wishes to vote, he must relinquish his security. 
The debtor must appear and submit the statement required. As no other 
formal meeting of the creditors is required, he is not bound to appear at the 
hearing to again submit his statement. — Jhid. 

7. The fact that some individual assets were omitted in the statement at 
the first meeting does not render the action taken thereat void. It is for the 
court to decide, in the light of the facts, upon the alleged concealment of 
assets, and upon the failure to name all of the creditors. — Jbid. 

8. When an attorney duly admitted to practice in this court, appears 
before the register to represent a person in interest, he must be accepted as 
such, unless some one puts him to proof by a rule therefor to show his author- 
ity. All others must show formal powers of attorney as prescribed by the 
General Orders. — Ibid. 

9. While creditors should have the amplest opportunity to determine their 
action at each stage of the case, they must be held to the proper measure of 
diligence. If the provisions of the Bankrupt Act are to be so administered as 
to promote dilatory motions, its beneficence will disappear. — Jbid. 

10. The resolution purporting to have been previously passed, together 
with the debtor’s statement, having been presented to the court, a hearing 
will be ordered on notice. At this hearing it must be decided whether such 
resolution was duly passed and the needed confirmatory signatures obtained, 
and if proved to the satisfaction of the court, the court must then be satisfied 
that the terms, &c., are for the best interest of all concerned. — bid. 

11. It is not necessary that the confirmatory signatures shall be attached 
to the resolution at the first meeting, but they must be attached before or at 
the hearing. They are essential to make the resolution operative. — Ibid. 

12. The fact that a debtor has placed the name of a creditor in his list 
does not prima facie establish that he is a creditor. The creditor must 
prove himself to be such in the formal manner required by the statute and the 
General Orders. In involuntary proceedings, however, the petitioning cred- 
itors, on whose motion an order to show cause has been issued, are not bound 
to prove anew, and in another and more formal manner, that they are such 
creditors, at a meeting for composition. — bid. 

13. A duly authorized attorney appeared before the register at a compo- 
sition meeting and offered to vote, as representing a creditor under a power 
previously given. At the same time another person claiming to be an attor- 
ney also appeared, and produced a telegram, which he stated he had just 
received from the principal, revoking the former power and requesting him 
to act in his place. Held, it was the duty of the register to have deferred 
action until he could have examined to his satisfaction the proofs of the 
revocation and new appointment. — Jbid. 

14. The discretion given to the Court of Bankruptcy by section 5099, to 
allow a reasonable compensation to the assignee for his services, is not a dis- 

cretion that can be regulated beforehand by the Supreme Court, nor can it 


be exercised by the register, but by the court. — Ex Parte Whitcomb, 15 N. 
B. R. (Mass. Dist.) 92. 


See Arracuine CrepiTors; ATTORNEY. 


DIGEST OF CASES IN BANKRUPTCY. 


ConFESSION OF JUDGMENT. — See PREFERENCE, 3. 
ConstrucTIvE Fraup. —See 1x Equity. 


CoNnsSTRUCTION. 


Whether an instrument in writing is of itself a fraud in law, must be de- 
termined in view of the instrument alone; any presumed or assumed collateral 
understanding adverse to, or differing from, the instrument is a fact for the 
jury, and cannot be called to the aid of the court. Miller v. Jones, 15 N. B. 
R. (C. Ct. N. J.) 150. 


ConTRACTS. 


1. Contracts of sale that do not contemplate the actual bond fide delivery 
of the property by the seller nor the payment by the buyer, but are intended 
to be settled by paying the difference in price at some future time, are, under 


Wisconsin laws, gaming contracts and void. — In re Green, 15 N. B. R. (W. 
D. Wis.) 198. 


2. A broker who has advanced money to pay these differences upon such a 
contract for the bankrupt, cannot prove his claim for such advances. — Ibid. 
Conversion. — See PLEADINGS, 2. 
CorporaTIon. — See INVOLUNTARY PETITION, 13. 
CreEpDITOR’s — See Lien, 1. 


CrepiTors. — See ComposiTIoNn, 9. 
DamaGEs. — See PLEADINGS, 3. 


Derr. 


The claim of a creditor upon a bond, the sureties upon which have been 
indemnified by a mortgage given by the debtor, is not a secured claim, and is 
to be counted in computing the proportion joining in an involuntary petition. 
In re Lloyd, 15 N. B. R. (W. D. Pa.) 287. 


DIscHAaRGE. 


1. A discharge in bankruptcy is a bar to a claim for breach of covenant 
of warranty in a deed. — Williams v. Harkins, 15 N. B. R. (Sup. Ct. Geo.) 34. 

2. If one member of a firm becomes bankrupt and obtains his discharge, 
he is released from all his debts, joint and separate. — Wilkins vy. Davis, 15 N. 
B. R. (Mass. Dist.) 60. 


3. And the bankrupt’s copartners are equally bound by the discharge 
with the joint creditors. — Ibid. 

4. A bankrupt must apply for his discharge before the administration of 
his estate is completed. — Jn re Brightman, 15 N. D. R. (N. D. N. Y.) 213. 

5. A debt due from a factor for the proceeds of goods sold, is barred by his 
discharge in bankruptcy. — Woolsey v. Cade, 15 N. B. R. (Sup. Ct. Ala.) 238. 

6. Sureties upon an appeal bond are not released, by a discharge in bank- 
ruptcy of the principal before judgment was affirmed on appeal. — Knapp v. 
Anderson, 15 N. B. R. (Sup. Ct. N. Y.) 316. 
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DivipENb. 
A dividend, when made pursuant to proper notice and filed in court, be- 
comes virtually a judgment of the court and cannot be disturbed, except for 
some error committed by the register, apparent from his memoranda and 
papers on file, existing at the time or prior to making the dividend. — Jn re 
Smith, 15 N. B. R. (W. D. Tex.) 97. 
See PartNnersuip, 3; ReaisTer, 3. 


EnporRsEMENT. — See INVOLUNTARY PETITION, 4. 
Error. — See PRACTICE. 


EvIpDENCE. 
1. The levy of a ji. fa. upon land by the sheriff, without more, is not suffi- 

cient evidence of a breach of covenant of warranty of title contained in the 

defendant’s deed. — Williams vy. Harkins, 15 N. B. R. (Sup. Ct. Geo.) 34. 

2. The memoranda made by a register may be used as evidence of his own 
acts in any matter that has come before him judicially. —Jn re Crane, 15 N. 
B. R. (W. D. Tex.) 120. 

3. An assignment in bankruptcy cannot be proved by oral testimony, unless 
it is first shown that the original or a certified copy thereof cannot be produced. 
Burk v. Winters, 15 N. B. R. (Sup. Ct. Ark.) 140. 

4. The disposal by a debtor of his property out of the usual and ordinary 
course of his business, is primd facie evidence of fraud. —Webb v. Sachs, 15 
N. B. R. (Oreg. Dist.) 168. 

See PREFERENCE, 4; Witness, 2. 


ExaMINATION. — See PARTNERSHIP, 3. 


EXEMPTION. 


The amendment of March 3, 1873, did not make unconstitutional provisions 
of the State laws as to exemptions a part of the system of bankruptcy. — Bush 
y. Lester, 15 N. B. R. (Sup. Ct. Geo.) 36. 

See Lien, 7. 


Expert. — See Privitecep CLarM. 
Factor. — See DiscuarGe, 5. 
Feperat Courts. — See JuRISpICTION, 2. 


FEEs. 


Though the register rendered services before the promulgation of General 
Orders No. 30, adopted April 12, 1875, his right to fees must be determined 
by that order. — Jn re Carstens, 15 N. B. R. (S. D. N. Y.) 250. 

See AssIGNEE, 4; ASSIGNMENT, 6; ComposiTion, 13; Priority, 4; 
Witness, 1. 

Fipucitary Dest. — See Discnarce, 5. 


Fraup. — See Evipence, 4. 


FRAUDULENT 


An act done in fraud of the Bankrupt Act, is not necessarily what is known 
or considered as a fraudulent act, but only something the effect of which is 
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to evade or avoid its provisions. —Welb v. Sachs, 15 N. B. R. (Oreg. Dist.) 
168. 
FRAUDULENT CONVEYANCE. — See LIEN, 6. 


FRAUDULENT PREFERENCE. 

Where the trustee of a creditor fraudulently preferred, surrenders the prop- 
erty without suit to the assignee, the creditor may prove his debt and share in 
the estate. — Jn re Clarke, 10 N. B. R. 21. 

See JurispIcTION, 1. 


FRAUDULENT SALE. 


A party not intending to pay, who induces the owner to sell him goods on 
credit, by fraudulently concealing his insolvency and his intent not to pay for 
them, is guilty of a fraud which entitles the vendor, if no innocent third party 
has acquired an interest in them, to disaffirm the contract, and recover the 
goods. — Donaldson v. Farwell, 15 N. B. R. (U. S. S. Ct.) 277. 


FRAUDULENT TRANSFER. 

The receipt of property by a party, contrary to section 35 of the Bankrupt 
Act, section 5128, Revised Statutes, is not tortious. It is valid, contingently 
upon the debtor’s being adjudged bankrupt. — Schuman v. Fleckenstein, 15 
N. B. R. (Oreg. Dist.) 224. 

See ASSIGNEE, 7. 

Gamine Contracts. — See ConTRACTs. 
GuARDIAN. — See MortGaGE, 3, 4. 


HomeEsTEaD. 

A bankrupt having acquired under the laws of Texas a rural homestead, 
has a vested right, which cannot be affected by the fact that the land embra- 
cing such homestead was subsequently included within the limits of a city. — 
In re Young, 15 N. B. R. (W. D. Tex.) 205. 


INFORMATION. 

A bankrupt may be proceeded against by information for wilfully and 
fraudulently omitting from his inventory some of his assets, contrary to section 
5132 Revised Statutes, subd. 6.— United States vy. Block, 15 N. B. R. (Oreg. 
Dist.) 325. 

INSOLVENCY. 

Where a banking institution had suspended its business for a number of 
years, and resumed only for the purpose of liquidation, a test of its insolvency 
is whether its assets could be so managed as to liquidate its debts. — Harman- 
son v. Baine, 15 N. B. R. (E. D. Va.) 173. 


INSOLVENT. 


A trader is insolvent when he is unable to pay his debts in money as they 
become due in the ordinary course of his business, even if it appears probable 
that he will be able to pay them in full if time be given him for that purpose. 
— Webb v. Sachs, 15 N. B. R. (Oreg. Dist.) 168. 
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IntTENT. — See PREFERENCE. 


INTEREST. 


Interest is to be computed upon all claims, bearing interest, to the date of 
the filing of the petition. —Jn re Broich, 15 N. B. R. (E. D. Wis.) 11. 


INVOLUNTARY PETITION. 


1. The act of joining in a creditor’s petition by a secured creditor without 
reference to his security, is a waiver thereof, and he is to be estimated in 
computing the proportion. — Jn re Broich, 15 N. B. R. (E. D. Wis.) 11. 

2. A creditor who has made an attachment within four months of the 
commencement of proceedings in bankruptcy is to be estimated in computing 
the number necessary to join in an involuntary petition. — bid. 

3. In computing the amount of provable debts that must be represented in 
a creditor’s petition, creditors holding claims under as well as over two hun- 
dred and fifty dollars must be included. — Jbid. 

4. An indorsee of a note, who receives payment of the same in full from 
the indorser after the filing of the petition in bankruptcy, cannot be permitted 
to join in the petition, although he had verified proof of the claim before a 
register, before the payment. — Jbid. 

5. A creditor holding security is to be counted in computing the number 
necessary to join in an involuntary petition, to the amount of the excess of the 
debt over the security. — Ibid. 


6. And the court may estimate that value at the hearing upon the petition. 
— Ibid. 

7. A petition containing the ordinary allegations that the petitioning cred- 
itors constitute at least one-fourth in number, and that the aggregate of their 
debts provable amounts to at least one-third, &c., is not invalid if it appears 
that such proportion is made up of claims each less than two hundred and fifty 
dollars. — Jn re Hall, 15 N. B. R. (E. D. Mich.) 31. 

8. Creditors may make up the requisite number, either by computing those 
only whose debts exceeded two hundred and fifty dollars, or by uniting one- 
quarter in number of all the creditors. — Ibid. 

9. When a creditor of an alleged bankrupt, either by arrangement with 
the bankrupt or by attachment, obtains a security or lien for his claim in fraud 
of the Bankrupt Act, or which would be avoided by that act if the debtor is 
adjudged a bankrupt, he cannot be counted, nor can his claim be estimated in 
computing the number and value necessary to be joined in a petition. — Jn re 
Scrafford, 15 N. B. R. (C. Ct. Kan.) 104. 

10. An order of a District Court reinstating an involuntary petition after its 
dismissal, without further notice or appearance, is without authority of law, 
and any adjudication following such reinstatement, is absolutely void. — Gage 
y. Gates, 15 N. B. R. (Sup. Ct. Mo.) 145. 

11. An order by such court directing the sheriff to pay the proceeds of a 
sale made by him to an assignee subsequently elected, is also void, and can 
afford no protection to the sheriff. — Ibid. 


12. If the affidavit filed with the petition is not sufficient to show an act 


©} 


DIGEST OF CASES IN BANKRUPTCY. 739 


of bankruptcy, or fails to describe with certainty the commercial paper of which 
payment was suspended, amended or supplemental proofs may be filed. — 
In re Hanibel, 15 N. B. R. (Col. Dist.) 233. 

13. Upon an involuntary petition filed by a corporation, a verifieation by 
an agent is sufficient under all circumstances, and such agent need not be an 
officer of the corporation. But his authority to act should be set forth in the 
affidavit, or otherwise established. A mere recital of the fact following 
deponent’s name is not sufficient. — Jbid. 

14. In computing the number necessary to join in an involuntary petition, 
two modes may be adopted, — first, by taking at least one-fourth of the cred- 
itors whose provable debts severally are over two hundred and fifty dollars, 
and in the aggregate are equal in amount to one-third of all the debts provable 
under the act; or, secondly, in default of enough of this class, then by joining 
creditors, at least one-fourth in number of all the creditors, whose debts, without 
regard to their several amounts, are equal in the aggregate to one-third of the 
aggregate amount of all the provable debts of the bankrupt. — Jn re Lloyd, 15 
N. B. R. (W. D. Pa.) 257. 

15. It is no reason for excluding a claim that the holder is a trustee under 
a voluntary assignment by the debtor for the benefit of his creditors. Some 
fraud connected with it must be shown. — Jhid. 

16. Creditors of a partnership have a right to prove their claims against 
the estate of a bankrupt partner, and are good petitioners under a separate 
commission, and should be counted in making the quorum. — Jbid. 

See Dest; Recister, 5. 

JUDGMENT. 

See Action, 5, 6; AssIGNEE, 6; ASSIGNMENT, 5; DivipEND, 7; LIEN, 
3, 5. 

JURISDICTION. 

1. An assignee in bankruptcy under the Bankrupt Act of 1867, as it stood 
before the revision, had authority to bring a suit in the State courts, to recover 
money paid to a creditor as a fraudulent preference. — Claflin v. Houseman, 15 
N. B. R. (U.S. S. Ct.) 49. 

2. Federal courts have exclusive jurisdiction of actions brought by assignees 
to recover the value of goods transferred in fraud of the Bankrupt Law. - — 
Bromley v. Goodrich, 15 N. B. R. (Sup. Ct. Wis.) 289. 

3. If a sale has been declared void by judgment of the Bankrupt Court, the 
State court is bound to enforce and carry out that decision, but the State court 
cannot declare a sale, valid under the State law, void, because so made under 
the Bankrupt Law. — Ibid. 

4. An assignee may sue in a State court to collect claims due the bankrupt 
estate. — Russell v. Owen, 15 N. B. R. (Sup. Ct. Mo.) 322. 


Jury. — See ConsTRUCTION. 


LIEN. 


1. The lien acquired by a creditor’s bill extends only to property which 
cannot be reached on execution. — Johnson v. Rogers, 15 N. B. R. (N. D 
N. Y.) 1. 
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2. Until a receiver is appointed in the creditor’s action, there is no lien as 
against the chattels of the debtor, which are subject to levy and sale on exe- 
cution, which can be upheld as against an assignee in bankruptey. — Jbid. 

3. A judgment against an individual partner constitutes a lien upon the 
real estate of the partnership, subject to the payment of the firm debts and to 
the equities of his partuers. — Jbid. 

4. If a creditor for any reason is precluded from assailing a general assign- 
ment made by a debtor, he can acquire no lien as against the assignee in 
bankruptey. — Ibid. 

5. If several judgments are recovered, the liens of each attach as to real 
estate in the order of their priority; as to personal estate, the priority is 
determined by the order of levies under execution. — Jbid. 

6. Where a general assignment was void as intended to hinder and delay 
creditors, judgments obtained after the assignment and before commencement 
of proceedings in bankruptcy, became a lien upon the real estate, and upon 
the personal property also, if levy is made upon the same under the execution, 
to the same extent as though such property had never been transferred by the 
debtors, and such lien is good against the assignee in bankruptcy. — Ibid. 

7. By the laws of Georgia, a judgment constitutes a lien upon the debtor’s 
land which is not extinguished by bankruptey, and if not proved in bankruptcy 
may be enforced upon land set apart as exempt. — Bush v. Lester, 15 N. B. R. 
(Sup. Ct. Geo.) 36. 

See Priority, 1. 


Measure or DamaGces. —See Action, 4. 


MortTGAGE. 


1. By the statutes of New Jersey, a chattel mortgage is good against all 
subsequent creditors from the time of filing. — Miller v. Jones, 15 N. B. R. 
(C. Ct. N. J.) 150. 

2. And, upon refiling, a statement which notifies subsequent creditors of 
the extent of the mortgagee’s lien is sufficiently specific. — Ibid. 

3. An agreement by a guardian to discharge an old mortgage and receive a 
new one in its place is not absolutely void, though he violated his duty and 
transcended his power in making it. It is voidable only at the election of the 
ward on coming of age. — Burdick vy. Jackson, 15 N. B. R. (Sup. Ct. N. Y.) 
318. 

4. An agreement to execute a mortgage made with the guardian of infants 
inures to their benefit, and was well executed by the mortgage to them. — 
Ibid. 

5. An agreement based upon a valuable consideration to give a mortgage 
will be treated in equity as a mortgage. — Ibid. 

See AssIGNEE, 5, 6; PREFERENCE, 6. 


New Promise. 


To repel the bar of an adjudication in bankruptcy a new promise need not 
be in writing. — Henly v. Lanier, 15 N. B. R. (Sup. Ct. N. C.) 280. 
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Notary Pvustic. 


Schedules sworn to before a notary public are properly verified. — In re 
Bailey, 15 N. B. R. (Mass. Dist.) 48. 


Norice. 


Upon a motion to dissolve an attachment, and for the sheriff to show cause 
why he should not deliver the property to the assignee, the sheriff is entitled 
to notice. — Dickerson vy. Spaulding, 15 N. B. R. (Sup. Ct. N. Y.) 313. 


PARTNERSHIP. 


1. The bankruptey of one partner dissolves the partnership, and the 
assignee becomes tenant in common with the solvent partner in the joint 
stock. — Wilkins v. Davis, 15 N. B. R. (Mass. Dist.) 60. 

2. A court of equity has power to entrust the solvent partner or the assignee 
with the exclusive control of the settlement; but if no order is made the 
assignee in possession will go on and effect the settlement. — Jbid. 

3. A joint creditor may prove under a separate bankruptcy, may vote for 
assignee, be heard upon the discharge, and examine the debtor, and share 
any joint assets or any surplus of the separate assets. — Lid. 

4. When a party holds himself out as a partner, and thereby procures credit 
upon the strength of his supposed relation, he is held to be such partner. 
Neither community of interest nor participation in the profits is absolutely 
necessary in such cases. But knowledge or notice of his being so held out must 
be brought home to him, or there must be proof of circumstances which will 
authorize a court to presume notice before he can be so charged. — In re Jewett, 
15 N. B. R. (W. D. Wis.) 126. 

5. False statements by a member of a firm as to its financial condition, 
made to a person, who subsequently purchases of a third party the firm’s paper, 
made after the statement, do not render the partner liable individually. — Jn 
re Schuchardt, 15 N. B. R. (S. D. N. Y.) 161. 

6. The adjudication of one partner, as a bankrupt, dissolves the partnership. 
— Blackwell v. Claywell, 15 N. B. R. (Sup. Ct. N. C.) 300. 

See ApsuDICATION; ASSIGNEE, 2; DiscHARGE, 3; INVOLUNTARY PeETI- 
TION, 16; LrEN, 3. 

PartNersHip Assets. — See ASSIGNEE, 1. 


PETITION. 

Creditors have no power to compel partners, willing or unwilling, to petition 
other persons, alleged to be partners with them, into bankruptey. Nor can any 
one lawfully be called upon to show cause why he shall not go himself or put 
anybody else into bankruptey.— In re Harbaugh, 15 N. B. R. (W. D. Pa.) 
246. 

PLEADINGS. 

1. Where an affidavit of defence setting up an adjudication in bankruptey 
is filed, the court must stay proceedings by refusing judgment. — Frostman v. 
Hicks, 15 N. B. R. (C. C. Pl. Pa.) 41. 

2. In an action by an assignee to recover the value of certain property 
transferred by the bankrupt contrary to the provisions of section 5128 Revised 
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Statutes, the complaint must allege a conversion in terms, or its legal equiva- 
lent, a demand and refusal. — Schuman vy. Fleckenstein, 15 N. B. R. (Oreg. 
Dist.) 224. 

3. In such case the assignee may also recover damages for an injury to or 
detention of the goods. — Ibid. 

4. The charge in the alternative in an involuntary petition that the debtors 
were insolvent or in contemplation of bankruptcy, is not sufficient. — Jn re 
Hanibel, 15 N. B. R. (Col. Dist.) 233. 

5. To a complaint to subject to the satisfaction of a judgment at law 
obtained by a creditor of the bankrupt’s fraudulent assignor a fund in the 
hands of the assignee, a demurrer that the complainant’s right is barred by 
the two years’ limitation provided in the Bankrupt Act, is not well taken if 
the grounds stated in avoidance of the bar applied to the assignee as conceal- 
ing the alleged fraud. — Aiken vy. Edrington, 15 N. B. R. (S. D. Miss.) 271. 

6. An assignee of demands in existence at the time of their alleged fraudu- 
lent transfer has the same rights that the assignor would have had if no 
assignment had been made, and it is no ground of demurrer that the complain- 
ant was not the owner at that time. — Ibid. 

6. A bankrupt may maintain an action in his own name upon a promissory 
note assigued to him as part of his exempt property. — Henly v. Lanier, 15 
N. B. R. (Sup. Ct. N. C.) 280. 

7. It is no defence to ademand made by an assignee for a balance due at the 
date of filing the petition, to set up an order, restraining the defendant from 
paying, obtained from a State court, in aid of a judgment obtained after the 
petition in bankruptcy had been filed. — Morris v. First Nat. Bank of New 
York, 15 N. B. R. (Ct. App. N. Y.) 281. 

8. It is no defence to an action upon a promissory note, brought by an 
assignee under a State law, that the assignment by the bank was in contra- 
vention of the Bankrupt Law. That question concerns only the creditors of 
the bank, and can only be raised by them. — Schryock vy. Bashore, 15 N. B. R. 
(Sup. Ct. Pa.) 283. 

Power oF ATTORNEY. 


A power of attorney, by its terms irrevocable, to transfer stocks as security 
for a debt, is not revoked by the death of the attorney, and the creditor is 
entitled to the stock as against the assignee, there being no allegation of fraud. 
— Lightner v. First Nat. Bank of Strasburg, 15 N. B. R. (Sup. Ct. Pa.) 69. 


PRACTICE. 


A denial of a motion for nonsuit is not reviewable in error. — Miller v. 
Jones, 15 N. B. R. (C. Ct. N. J.) 150. 


PREFERENCE. 


1. It is immaterial what a creditor thought or knew about the debtor’s 
intention in transferring property to him, if the creditor had reasonable cause 
to believe the debtor insolvent, and knew that the transfer was made in fraud 
of the act. — Webb v. Sachs, 15 N. B. R. (Oreg. Dist.) 168. 


2. Where an act operates as a preference the law presumes the intent to 
give such preference. — Ibid. 
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8. A confession of judgment when actually followed by an execution and 
seizure of the debtor’s property, is an unlawful preference within the meaning 
of the act, if made with a view to prefer such creditor. — Ibid. 

4. To enable an assignee to recover against a party who has obtained a 
fraudulent preference, he must prove that the debtor was insolvent, and that, 
being so insolvent, he procured his property to be seized by the defendant, with 
intent to prefer him over his other creditors, and that defendant accepted such 
preference with reasonable cause to believe that the bankrupt was then insol- 
vent, and also knew that such seizure was made in fraud of the Bankrupt Law. 
— Ibid. 

5. Transfers of property will not be held preferences and void, when it 
appears from the evidence that the creditor had no intention of obtaining or 
the debtor of giving a preference. — Harmanson v. Bain, 15 N. B. R. (E. D. 
Va.) 173. 

6. A mortgage executed eighteen days before the filing of the petition in 
bankruptcy, but in pursuance of an oral agreement between the bankrupt and 
the guardian made more than fifteen months before, is not a preference, and 
cannot be set aside by the assignee. — Burdick v. Jackson, 15 N. B. R. (Sup. 
Ct. N. Y.) 318. 

See Action, 2; Priority, 1; Proor, 4. 


PresuMPTiIon. — See PREFERENCE, 2. 


PRIORITIES. 


1. A savings bank having suspended, shortly after advertised that it would 
resume business on a named day ‘by receiving special separate deposits in 
trust to new account, pledging the bank to use the deposits only in payment 
of checks against that new account, and as fast as the bank can collect and 
realize from the loans and securities to pay pro rata instalments on its present 
indebtedness.’? Deposits were made, but the bank soon failed, and was 
adjudged bankrupt upon a creditor’s petition. Held, upon petition of a new 
depositor to be paid in full, as a preferred creditor, that the new deposits were 
not special deposits, that they having been paid in over the counter, and no 
pains taken to separate them from other moneys, or to preserve their identity, 
no lien was preserved at the time of the deposits, that no legal preference could 
arise under the advertisement, and that the petitioner stands as a general 
creditor, to be paid, pro rata. — In re Mutual Building Fund Society, &c. Ex 
parte Beatty, 15 N. B. R. (E. D. Va.) 44. 

2. A claim by an attorney for services to the bankrupt in defending a suit 
before bankruptcy, and one for preparing his petition and schedules, and filing 
the same, are not claims entitled to priority. — Jn re Handell, 15 N. B. R. 
(W. D. Tex.) 71. 

3. Where a general assignment, valid under the State law, was set aside by 
proceedings in bankruptcy, the assignee is entitled to the proceeds of the assets, 
though the same have been sold upon execution levied before the commence- 
ment of proceedings in bankruptcy and after the assignment. — Jn re Biesenthal, 
15 N. B. R. (N. D. N. Y.) 228. 

4. Fees of an officer in the attachment of property, dissolved by proceedings 
in bankruptcy instituted within four months, as a general rule, will not be 
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allowed unless the attachment concerned the property and benefited the cred- 
itors. — Jn re Jenks, 15 N. B. R. (Dist. Min.) 301. 


Principat AND Surety. — See Action, 3. 


PrIvILEGED CLAIM. 

Where a debtor prior to his bankruptcy, and within the time named in 
section 5101, employed an expert to ‘ straighten out’’ his books, and put his 
accounts into a presentable and intelligible shape for himself and bankruptey, 
such person may be considered as a clerk, and entitled to priority. — Ex parte 
Rockett, 15 N. B. R. (Mass. Dist.) 95. 


Promissory Nore. — See INvotuntTarY Petition, 4 


PRooF. 


1. A claim for damages for deceit practised by a partner in relation to the 
firm’s financial condition, is not a claim provable in bankruptcy. —Jn re 
Schuchardt, 15 N. B. R. (S. D. N. Y.) 161. 

2. The warden of the State prison deposited, in his name as warden, moneys 
appropriated by the State for the support of the prison, in the bankrupt bank, 
the directors of the prison having previously arranged with the bank for such 
deposits, and agreed upon the form in which the account should be kept. 
There was no law requiring the warden to make the deposits, nor designating 
this bank as a depositary, and the State had a bond from the warden. Held, 
that the money was still the State’s, and it could prove against the bank for the 
balance. — Jn re Corn Exchange Bank, 15 N. B. R. (E. D. Wis.) 216. 

8. Proof of claim by a State should be made by some officer holding a rela- 
tion to the State similar to the relation a president, cashier, or treasurer bears 
to a corporation of which he is such officer. — Ibid. 

4. Where a creditor who has received a preference had reasonable cause to 
believe the debtor insolvent, and knew that a fraud on the act was intended, 
he can prove but a moiety of his claim. —Jn re Schoenenberger, 15 N. B. R. 
(S. D. Ohio) 305. 

5. But upon voluntarily offering to restore the preference, there being no 
actual but a constructive fraud only, the creditor will be permitted to prove 
his claim in full, and share in common the dividends. — Jbid. 

See FRAUDULENT PREFERENCE; PARTNERSHIP, 3; ConTRACTs, 1. 


ProvaBiE Dest. 

1. Where aclaim originated in contract, although fraudulently induced, and 
is prosecuted in an action sounding in damages, it continues to constitute a 
provable debt, even though the fraud must be proved to entitle the plaintiff to 
recover. —In re Schwartz, 15 N. B. R. (S. D. N. Y.) 330. 

2. And such debt comes within the provisions of section 5106 Revised 
Statutes, which prohibits the prosecution to final judgment of any suit against 
the bankrupt, founded upon a provable debt, tili the question of his discharge 
shall have been determined. — Jbid. 

3. Whether the claim has been proved in bankruptcy or not does not affect 
the question of the right to prosecute the action. — /bid. 
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REASONABLE CAUSE TO BELIEVE. 


Reasonable cause to believe, is knowledge of such facts and circumstances 
in regard to the matter in question as would put a prudent man upon inquiry. 
—Webb y. Sachs, 15 N. B. R. (Oreg. Dist.) 168. 


REcEIVvVER’s Britt. — See Lien, 2. 


REGISTER. 


1. Registers may designate the newspapers in which the notice of a sale by 
an assignee may be published. — Jn re Burke, 15 N. B. R. (S. D. N. Y.) 40. 

2. The register is an officer of the court, and, as such, he cannot act inde- 
pendently of its judgments or decrees, but must take notice of them. — Jn re 
Scott, 15 N. B. R. (E. D. Mo.) 72. 

3. A register has no power to vacate or reopen a dividend, duly declared 
for the purpose of paying a claim, which was not proved, or filed or presented 
before the day appointed for the dividend meeting. — In re Smith, 15 N. B. R. 
(W. D. Tex.) 97. 

4. Nor to pay a claim for services rendered the assignee in the nature of a 
preferred claim. — Jbid. 

5. The register to whom is referred the question whether the requisite 
number of creditors have joined in an involuntary petition, should return a list 
of the claims counted and of those rejected. — Jn re Lloyd, 15 N. B. R. (W. D. 
Pa.) 257. 

6. He is not bound to consider claims that are not distinctly liabilities of 
the debtor, or that may not be shown to be such without resort to the aid of 
extraneous proceedings at law or in equity to ascertain the interest of the 
creditors. —Jbid. 

See Composition, 1; EvipEnce, 2; FEEs. 


Review. — See STATUTE oF LIMITATIONS. 
Sate. — See Register, 1. 


ScHEDULEs. 


The crime of wilfully and fraudulently omitting assets from schedules is 
not ‘‘infamous,’’ and therefore not within the prohibition contained in the 
Fifth Amendment to the National Constitution. — United States vy. Block, 15 
N. B. R. (Oreg. Dist.) 325. 

See Notary Pvustic. 

Securep Cram. 

Endorsement of a note by a third person does not make the claim secured. 
—In re Broich, 15 N. B. R. (E. D. Wis.) 11. 

See Composition, 5; InvotuntTARY PEriTION, 1, 5. 


SET-OFF. 

If a creditor, in making proof of his claim before the register in bankruptcy, 
omits to show that the bankrupt has an unsatisfied claim against him, he 
cannot, when sued by the assignee for the amount of such unsatisfied and 
omitted claim, plead as a set-off the amount allowed by the register as a balance 
due him. — Russell vy. Owen, 15 N. B. R. (Sup. Ct. Mo.) 322. 
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SuerirF. —See INvoLuNTARY Petition, 11. 
Specirat Deposit. — See Prioriry, 1. 
State Courts. —See JuRIspDICTION, 3. 


Sratute or Limitations. 


1. The limitation of two years, in section 2057, does not apply to proceedings 
for reviews in cases in equity. —Wilt v. Stickney, 15 N. B. R. (N. D. Ohio) 23. 

2. The Statute of Limitations in North Carolina begins to run from the 
date of adjudication against any purchaser of the choses in action of the bank- 
rupt at the sale by the assignee, whether the purchaser be the bankrupt or a 
stranger. — Blackwell v. Claywell, 15 N. B. R. (Sup. Ct. N. C.) 300. 


TENANT ty Common. — See PARTNERSHIP, 1. 
Tort. —See FraupuLent TRANSFER. 
Traper. — See INSOLVENT. 
Trustee. —See Invotuntary Petition, 15. 
Usuat anp Orpinary Course or Business. — See Evipence, 4. 
Watver. — See INvoLuNTARY 1. 
Warranty. — See DiscHarGe, 1; Evipence, 1. 


WITNEss. 


1. A witness is allowed fees for days he actually attended court, and not 
for days he was ready to attend. — In re Crane, 15 N. B. R. (W. D. Tex.) 


120. 
2. A certificate of the clerk of the court is only prima facie evidence of the 
number of days a witness attended before a register. — [bid. 


BOOK NOTICES. 


BOOK NOTICES. 


A Treatise on Crimes and Misdemeanors. By Sir WiLL1AM OLDNALL RvssELL, 
Knt., late Chief Justice of Bengal. By Cuartes SprenGet GREAVES, 
Esq., one of Her Majesty’s Counsel. Ninth American from the Fourth 

. London Edition, ‘with the Notes and References contained in the former edi- 
tions, and with additional Notes and References to English and American 
Decisions. By GreorGe SHarswoop, LL.D. In three volumes. Phila- 
delphia: T. & J. W. Johnson & Co. 1877. 


Ir we were called upon to decide which is the best English book on criminal 
law, we are inclined to the belief that we should give our suffrage in favor of 
Russell on Crimes and Misdemeanors; for, though it treats only of indictable 
offences, not including treason, it gives us substantially Hale, Hawkins, Foster, 
Blackstone, and East, illustrated, qualified, explained, and limited by the 
later decisions and statutes. We think the British lawyer ought to be satis- 
fied with the fifth edition of the work just published in England, and contain- 
ing the latest decisions both upon common law and statutory crimes. Probably 
the fourth edition of the work when it was published (in 1865) was equally 
satisfactory. But we cannot say that the American lawyer ought now to wel- 
come the fourth edition, nor do we think it quite reasonable that the publishers 
should ask them to accept it as meeting their just expectations. It was, to say 
the least, an inexcusable inattention for the publishers to bring out in this coun- 
try what was at the same moment being discarded in England. We say inat- 
tention; for we cannot for a moment suppose, that, had the American publishers 
known that a new edition of the work was already in press, or about to be put 
to press, in England, they would have thought of publishing an edition of 
twelve years’ earlier date. And we must be permitted to say that we are sur- 
prised that the enterprising publishers seem not to have been aware of the 
fact. Much as they have done for the profession, the profession has done 
as much at least for them; and have, we think, the right to demand such a 
reasonable degree of vigilance as will insure them against such mischances. 
If we are to have reprints with American notes, let us have the latest and 
best form of the reprinted work. Nor can we think that this work is now, or 
ever has been, well annotated. It was a good book from the start, and has had 
the misfortune of being edited by men of distinction. The uames of Daniel 
Davis, Theron Metcalf, and George Sharswood, the successive editors of the 
several editions, are distinguished in the annals of our jurisprudence. But 
we venture to affirm that their distinction did not in any respect arise out of 
the manner in which their editorial duties were performed. We are, in- 
deed, half inclined to believe that the editorial relation arose out of the 
distinction already achieved. Will the publishers permit us to suggest that 
the best editorial work is done, not by the already learned and distinguished 
jurist, whose time is occupied by graver and more lucrative pursuits, but 
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by the ambitious, enthusiastic, and half-occupied young lawyer? Were we 
to engage in the publishing business, we should lay it down as a maxim, 
that no book would be well edited unless the editor had reputation to make 
and time to throw away, so far at least as immediate and direct remu- 
neration is concerned. However, we are not publishers, and do not expect to 
be. We are chiefly concerned in the quality of books that we are solicited to 
purchase. That these should be the best that circumstances will permit, we 
have a right to ask; and we also have a right to expect that we shall be dealt 
with candidly and fairly. 

Literally speaking, this may be the ninth American edition reprinted 
from the /ast (fourth) English edition. But the fifth English edition, greatly 
enlarged, and fairly showing the history of criminal law in England during 
the lapse of the twelve years which have intervened since the publication 
of the fourth edition, was in the hands of the profession on this side the water 
as early as January last; and, as we have already said, ought to have been 
known to the publishers of this so-called ninth American edition. We observe 
that some of our cotemporaries are seriously questioning whether so many 
editions have been published in the United States as is claimed. Now, with- 
out entering into the controversy at all, we may be permitted to say, that, after 
a careful examination and comparison of the so-called seventh and eighth 
editions, we were enabled to discover, contrary to our first impression, that 
they were not absolutely identical. But we discovered also that our impres- 
sion, that they were substantially identical, was correct. As to this ninth 
edition, we find that it differs from the eighth in some respects. For instance, 
the notes of the several American editors, which were distinguished by sepa- 
rate marks, and distributed to their appropriate places through the different 
pages of the text, are consolidated into one general note, without the distin- 
guishing marks. And these consolidated notes might as well, so far as con- 
venience is concerned, have been placed at the end of the several chapters, or 
of the text upon the general subject treated on, as at the places assigned them. 
Examples of this may be seen at * pp. 12, 13, 50, 62, 67, and, indeed, all through 
the work. This, of course, is but a change in form; and, it seems to us, in 
every respect, except the possible saving of space, a change for the worse. As to 
the annotations, the seventh edition, which was published in 1853, has also the 
editor’s advertisement to the fifth edition, which is dated December, 1844, and 
states that ‘‘ the references to American authorities have been carefully brought 
down to the present time.’’? Substantially the same statement is made with ref- 
erence to the eighth and ninth editions, dated in the last, November 1876. The 
almost absolute identity of the seventh and eighth editions, we have already 
adverted to. There area few, a very few, new notes in the ninth edition 
which are not in the previous editions; while some notes, —as, for instance, 
those at * p. 44, — of equal or greater value, are omitted; the reason wherefor we 
cannot divine. New cases, or rather cases most of which were not, but ought to 
have been, in the eighth edition, may be found in the ninth, but in numbers 
inconsiderable when compared with the whole number of American cases 
decided during the period covered by their several editors. But we have found 
no case, leading or otherwise, — and we have with some care looked through 
the first volume, and cursorily through the others, — decided since 1871. A 
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glance at any of the Digests, or at the last edition of Bishop’s Criminal Law, 


ny 
re will show that hundreds of criminal cases have been decided since that time 
Ae about which no lawyer having in charge a criminal case could safely be igno- 
to rant. There are also many cases decided prior to that date which we should 
to expect to find, but do not find; so that the work does not present, and never 
8 has presented, such a statement and illustration of the criminal law, as applied 
It in this country, as seems to us indispensable to the American lawyer. We 
suppose that to-day the American criminal cases are more numerous than the 
d English; but we apprehend that a table of the cases cited in the notes to this 
ly work would give a vastly different impression. According to our notion of 
g what would fairly be expected, in any properly edited foreign book, these 
n cases should appear either in a separate table or consolidated with the other 
" cases. Nothing of the kind has, however, been done. Nor, though we should 
n expect some new matter and not a few differences of opinion amongst so 
e many tribunals, do we find any traces of them in the Index. In short, it seems 
y to us that it cannot be said that the book is, or ever has been, well edited, — 
* from the stand-point of the necessities of the American lawyer. 
r If we had space to enter into specific criticisms upon the actual notes, we 
h should be obliged to say, that the very first note, on page 1, on attempts to 
t commit arson, is exceedingly lean and totally unsatisfactory. It cites one case, 
State v. Wilson, 30 Conn. 500, and briefly and accurately enough states the prin- 
1 ciple of the case, and adds, ‘* See People v. Lawton, 56 Barb. 126.’? This is 


the whole note upon a subject which, recently, in connection with the crimes 
of picking pockets, burglary, procuring abortion, and rape, has been much dis- 
cussed, and wherein the distinction between attempt and intent is very fine 
and very important. The cases are numerous, recent, and valuable, as may 
be seen in Mr. Bishop’s chapter on this subject (ch. li.). In the also very 
jejune note on insanity (p. 13), it is said that the burden of proof, according 
to the general current of decisions, is upon the prisoner. We do not so under- 
stand the law. But, at all events, no mention is made of the most recent and 
important cases, such as Flanagan v. People, 52 N. Y. 467; Lynch v. Common- 
wealth, 77 Pa. St. 205, pro: and Commonwealth vy. Pomeroy, 117 Mass. 143; 
State v. Jones, 50 N. H. 370; State v. Crawford, 11 Kan. 32; s. c. 23 Am. Law 
Reg. 21, and notes, con. The very elaborate and able opinion of Mr. 
Justice Foster in Hardy v. Merrill, 56 N. H. 227, showing the admissibility 
of the testimony of non-experts on questions of sanity, one of the most valu- 
able opinions of recent date, we have not been able to find. Nor do we think 
the note in vol. iii. p. 278, to which we turned at random, is at all an adequate 
expression of the present state of the law on the question how far evidence of 
other offences may be given in proof of the one charged and on trial. But we 
must stop fault-finding with this book, or it will become chronic. We regret 
that we have felt obliged so to notice a good book, which, if it has not been 
too much published, has certainly been too little edited. 


A Commentary on the Law of Evidence in Civil Issues. By Francis WHARTON, 
LL.D. 2 vols. Philadelphia: Kay & Brother. 1877. 
Tuis is an elaborate, philosophical treatise, interesting to the student for its 
thorough discussion of principles and the care with which the history of the 
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rules in this department of law is traced, and valuable to the general practi- 
tioner for its wealth of illustration and fulness of authorities. 

The author states that the book is designed mainly to meet the following 
changes in the law of evidence: 1, The admission of parties and other interested 
persons as witnesses; 2, The disuse of special pleading and the almost unlimited 
liberty of amendment in civil issues; 3, The tendency in American jurispru- 
dence,according with the express provisions of the recent Judicature Act in Eng- 
land, towards the adoption of the principles of equity evidence in administering 
common law; 4, The tendency to determine the question of relevancy ‘ by the 
law not of formal jurisprudence, but of free logic; ’’ and 5, To the great change 
in the rules as to presumptive proof. The author himself is evidently in full 
sympathy with all of these changes, and the spirit of free logic is unquestion- 
ably the main characteristic of the work. In reviewing the changes to which 
Dr. Wharton alludes, one is struck with the great reforms accomplished within 
the last twenty years. Yet, after all, they have been almost without exception 
merely the removal of the artificial rules, refinements, and subtleties which the 
learned men of former generations had built up. In law, as in religion, the 
unerring tendency has been and is to simplicity. So far, and so far only, as 
doctrines, statutes, and rules, in the one, and doctrines, rites, and forms, in the 
other, can stand the test of free inquiry and logic, and can approve themselves 
as necessary and worthy means to promote a practical administration of justice 
and a practical development of the religious life, do they stand, and will they 
stand. Already, how remote seems the time when a pecuniary interest in a 
suit disqualified a witness! Who would propose to-day to re-establish the 
rules under which, nevertheless, generation after generation of great lawyers 
and logicians practised? 

We return to our author to remark on what we deem blemishes in his 
admirable work. There is at times a certain diffuseness of style, though his dis- 
course is so entertaining that we cannot seriously complain of that. But we do 
object to such matters as the frequent long extracts, — mostly in the notes, how- 
ever, — from Chief Justice Cockburn’s charge in the Tichborne case (a charge 
which, we may say in passing, while certainly a masterly presentation of the 
facts, was to our thinking so conspicuous an illustration of bias that an Amer- 
ican judge would almost be impeached for making it), anecdotes or reports of 
trials in inferior courts culled from the newspapers, and similar extraneous 
matters, which, however interesting in themselves, do not seem to accord with 
the general character of the book, and take up valuable space. We regret this 
the more because a large number of the authorities are so cited that slight clue 
is given to the precise point of the decision. Again, we object to some of the 
terms constantly used, — ‘* Anglo-American ’’ courts, for instance, meaning 
English and American courts; ‘‘ contractually,’’? meaning ‘‘ as a contract,’’ &c., 
—and to such grammatical inaccuracy as the adjective ‘* independent,’? when 
the adverb ‘‘ independently ’’ should be used. To the ordinary reader such a 
sentence as this is rather appalling: ‘‘ The credibility of a self-disserving, 
non-contractual admission, therefore, is a question of fact, resting on the pre- 
sumption that no prudent man would declare an untruth to his own disad- 
vantage.’’ 


It escaped the author’s attention that, since chapter 393 of the Act of 1870 of 
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Massachusetts, a party to a suit or contract is no longer precluded from testi- 
fying in the courts of that State because of the death of the other party. Some 
remarks in the text and notes of vol. i., pp. 435, 444, 445, 446, need to be 
corrected in that respect. 

We are unable to say whether Mr. Wharton has incorporated into this 
book the product of the labor of other men without acknowledgment; but, 
our attention having been called to the complaints of our contemporary, the 
London Law Times, with reference to his treatise on Agency, we take occasion 
to say, that, when an author sees fit to adopt the exact phraseology of another 
writer on the same subject, and to rely upon that other’s examination of 
authorities so entirely as even to repeat a misprint in the name of a case cited, 
it is esteemed at least graceful to indicate, by some reference to its source, that 
the language is not original. 


United States Reports, Supreme Court, Vol. XCIII. Cases argued and adjudged 
in the Supreme Court of the United States, October Term, 1876. Reported 
by Witx1aMm T. Orto. Vol. III. Boston: Little, Brown, & Co. 1877. 


Tne merits of Mr. Otto’s reporting have been dwelt upon in our notice of 
his first two volumes. It is a long way from perfection, however, as yet. 
Even the bad taste of some of Mr. Wallace’s statements of facts did not pre- 
vent their being better than none at all. To do them justice, they often led 
the reader up to the points in discussion with great clearness, and in a way 
which showed a sincere effort to do his duty. Mr. Otto has probably felt war- 
ranted, in his frequent omission of all statements, by the precedent of the con- 
densed series of reports to which judges of the Supreme Court have lent the 
sanction of their names. The authority is not sufficient, especially where the 
arguments of counsel are reported. In such cases it is most unsatisfactory to 
be told that the facts are stated in the opinion of the court. Simply, as 
regards the form of the report, most readers like to begin to read it at the 
beginning. If the court has made an exhaustive statement, not interwoven 
with the discussion which the reporter desires to use, he might be authorized 
to detach it, and print it before the arguments, if he sees fit, as Mr. Otto has 
done in Tippecanoe County v. Lucas, pp. 108, 113. But this can rarely be 
done with safety; for even courts sometimes push analysis to the point of elim- 
inating material circumstances. 

Mr. Otto, like many other reporters, is not particular to give the names of 
all the parties to the cause. In our opinion, this should be done at the outset, 
in every instance. His manner of citation is still open to criticism. ‘‘ Coz et 
al. vy. Butt et al.’? should be ‘ Cox v. Butt.’’ ‘* Assignee”’ and the like should 
be omitted; and, although it is open to the objection of misstating the parties, 
it is settled as the best practice to cite ‘* Allen’s Executor’? (or ‘* Lessee”’ 
and the like) v. ‘* Allen” simply as ‘ Allen v. Allen.”? The following are 
simply barbarous: ‘99 Eng. Com. Law Rep. (Phila. ed.) 564;”? ‘“ Law 
Reports, division 1, Chancery, 1876, part 4, April 1; vol. i. p. 573.” The 
reporter of the highest court in the country ought to know that the citation 
of English reports by a title unheard of, except as an American bookseller’s 
device, is wholly improper; and ought to be able to refer to 1 Ch. D. 573 in 
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less than a line of print. We must add, that we doubt if the citations are veri- 
fied in the proofs as they should be. 

It is not our intention to speak of the decisions at length. But, with all our 
respect for a tribunal the importance and delicacy of whose functions do more 
to impress the imagination than even the unbroken traditions of near a thou- 
sand years, we cannot disguise from ourselves that they do not come to us 
with the weight which the judgment of the court carried in the days of Mar- 
shall and Story and Taney. Of late years, there has been such freedom of dis- 
sent as to leave the impression of insufficient or too long-deferred consultation. 
This may be explained by the pressure of greatly increased business. But 
it must continue to be a source of regret, and should stimulate the profession 


to devise some means of lightening the constantly increasing demand upon 
the court. 


* Commentaries on the Liberty of the Subject and the Laws of England relating 
to the Security of the Person. By James Paterson, Esq., M.A., Bar- 
rister-at-Law, sometime Commissioner for English and Irish Fisheries, &c. 
In Two Volumes. London: Macmillan & Co. 1877. 

Tue author of these Commentaries is, we surmise, an omnivorous reader of 
English literature, and the patient and industrious editor of an index rerum 
in many volumes; all of which have been here munificently poured out, and for 
the use of an uncertain class of individuals, — not philosophers, for them the 
work is too common-place; not students of history, it is too desultory; not 
lawyers, it is too vague and inaccurate. 

At the outset, the author wanders over some forty pages in the endeavor to 
define what law is; embellishes his margins with copious excerpts from dis- 
tinguished writers of all kindreds and tribes and tongues and peoples, from 
Aristotle to Austin, from Bracton to Bishop, and so along the alphabet to 
perhaps Zeno and Zoroaster; and then occupies a larger space in dividing 
his subject to his taste. When he at last touches English ground, he startles 
us with this statement: ‘‘ The English common law was chiefly based on the 
Roman law, and Bracton scarcely introduces a new principle not found 
there.’?! 

This drove us at once to the original, and, in company with the reverend 
pundit, we found a small and handsome modern, bearing the name of ‘ Brac- 


ton and his Relation to the Roman Law,”’ by Prof. Carl Giiterbach: Translated _ 


by Brinton Coxe.’’ * 


The German author is quite sufficiently strenuous in claiming all that may 
be due to the Romans; but he says, — 


“While the principles of the corpus juris were adopted, without hesitation, for 
movable property, by Bracton and the English lawyers of his time, the progress of 
the Roman law towards influencing the law of immovables was checked by the pow- 
erful obstacle of a legal system, already fully developed and complete within itself, 
which had grown up on purely feudal foundations, and which was thoroughly pene- 
trated with the spirit of the feudal polity. Some particulars were, indeed, borrowed 
from the Roman law; but its fundamental principles were unaffected by any con- 
tact with the Roman law and its influence. Hence arose the difference existing 


1 Vol. i. p. 110. 2 Phila. 1866, 
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between the Roman and the English laws, even in their fundamental notions of the 
right of property and of rights or interests in things.” } 

And the translator, in his preface, adds, that — 

“Even so recent a writer as Professor Maine holds ‘ Bracton’s Relation to the 
Roman Law’ to be among the most hopeless enigmas of jurisprudence.” 

It may be said that the author meant to confine his statement to the law 
respecting persons and personalty, and perhaps he did; but he does not disclose 
his purpose if he had it. And when, as in Bracton’s day (say a. p. 1257), 
seven-tenths of the population were slaves, and the law was chiefly adminis- 
tered by lords of manors, it is hardly supposable that that law was derived from 
very recondite sources. The suitors in most cases had too few ‘* movables ”’ 
to allow them to appeal to the king’s tribunals, and consequently but slight 
interest in the nature or sources of the doctrine there prevailing; so that the 
law, as then known to the vast majority of the people of England, was practi- 
cally an expression of the views of feudal proprietors, — various enough, at 
any rate, and not the less so because not one in a thousand of those proprietors 
had ever seen a law-book, or could have read it if he had. And what indeed 
was a law-book before the invention of printing? It must have been a comfort 
that there were but few of them. 

When the author sets himself to the task of particular definition, he begins 
one important paragraph thus : ‘‘ The words ‘ right’ and ‘ wrong,’ when used 
as terms of legal art, have nothing in common with the same words as used by 
moralists and divines.’’? He thinks it very important to the credit of England 
that her laws should be codified, and that this is no very arduous task. He 
says: — 

“Tt has been forgot that the public would be satisfied with any summary well 
arranged, set forth in language of moderate perspicuity, issued under the authority 
of the State, which can always be relied upon to command at pleasure any amount 
of clear thought and perspicuous language on any subject capable of being addressed 
by one intelligent being to another. So long as this summary can be relied upon to 
help the public with its moderate details, it need not be considered what credit, if 
any, the legal profession need give to it. If it is right, it will soon establish its 
authority even with lawyers ; if wrong, the same hand that made it wrong will soon 
make it right.”’ 

And we have selected this passage out of a long disquisition on the subject, 
in order to indicate the degree of profundity in philosophy and of precision in 
thought with which the commentator is gifted. When the Consul Mummius 
decreed, that, if any of his soldiers should injure a statue or other work of art 
from plundered Corinth, the offender should replace it with a new one of his 
own manufacture, he showed a confidence in human capacity in general, of 
which we are here reminded. The difficulty of expressing, in statute form, the 
true intent of the law-maker is matter of every-day remark, and has given 
rise to a favorite phrase used in connection with many an act, that one can 
drive a coach and six horses through it. Some think that force is added to 
the expression by an increase in the number of ideal cattle; and he who first 
rose to the grand suggestion of a Mecca caravan was supposed to have reached 
the climax of felicitous hyperbole. The misfortune of the illustrative obser 

1 p. 86. 2 Vol. i. p. 176. The Italics are ours. 8 Vol. i. p. 171, 

VOL. XI. 49 
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vation consists in its extreme inapplicability; and we have never been able to 
accord to it our sanction. It probably arose from the fact (at first blush, not 
germane to the matter) that some practitioner had been so successful in 
enabling his clients to elude the provisions of law, that he was able to signalize 
his prosperity by the mode of travelling alluded to. 

(Imagination should be lightly curbed in juridical literature. We have a 
valued friend who was once nearly frightened away from his professional 
studies by encountering the terrific phantom of ‘‘a fee mounted upon a fee, 
with a double aspect.’’ His active fancy depictured at once a ‘* chimera dire,”’ 
of portentous shape, little short, indeed, of ‘* the dreaded name of Demogorgon.”’ 
Blackstone should have been too considerate of his readers’ nerves to quote such 
grewsome phraseology.) 

What is a statute but, so far as it goes, a code? And how far has the 
English mind shown itself skilful in extinguishing questions by parliamentary 
fiat? Mr. Causten Browne has won the thanks of the profession, by giving us 
a large volume containing in brief the result of the almost unnumbered con- 
troversies that have attended the interpretation of a single statute. No one of 
our readers will ever forget the name of the great case of Cholmondeley v. 
Clinton, cited to one or another of hundreds of points in the margins of thou- 
sands of law-books. And yet there was no intricacy or complexity in the rules 
of law which governed the main question in that case. Those rules were two 
of the most familiar: that, in interpreting a deed, the intention of the parties 
shall prevail, if it can be carried out consistently with the rules of law; and 
that, where technical language is used, it must be interpreted according to its 
technical meaning. The material facts, too, were undisputed. Lord Orford, 
being the only child of two only children, wished to dispose of the property he 
had derived from his mother, so that it should eventually return to her family, 
and explicitly so declared in the deed which was destined to be so famous. 
At the end of this deed, he settled the estate upon the right heirs of his mater- 
nal grandfather, Samuel Ray. But he was himself the right heir (or heirs) 
of that ancestor; and, if his language at the end of the deed was to be inter- 
preted technically, then his intention declared at the beginning was frustrated, 
and he had in fact and in law done nothing whatever, except signing his name 
to a document which was in effect blank. The Court of Chancery, which had 
jurisdiction, sent the case first to the King’s Bench, and next to the Common 


Pleas, and the judges of each of those Courts were divided in opinion as to— 


whether the intention or the rule of law should govern, and, after many years 
of discussion, in presence of many vice-chancellors and other high magistrates, 
it was finally decided that, although the statutes of limitation were not recog- 
nized in equity, yet the defendant had possessed the land so long that it would 
be inequitable to disturb him, and he accordingly had judgment; but the great 
question in the case was never settled. Here certainly was a predicament from 
which codification would have afforded no escape. But, in any case, a knowl- 
edge of the law must include a practical acquaintance with the subject-matter 
on which it is operative. A Philadelphia lawyer, though proverbially incapable 
of perplexity in general, might well find himself slow to comprehend the com- 
mon law which has grown up in our own day, under the prompt and efficient 
sanction of the rifle, among the miners of California; and a clear-headed lawyer 
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bred among those miners might easily be embarrassed by an adjustment of 
average, and perhaps imagine at first that a bottomry bond must be nearly 
connected with a sister keelson, — if indeed the latter were not to be sought for, 
like a ship’s husband or her mate, under the title ‘*‘ Domestic Relations.”’ 
We do not intend, however, to discuss here the great question of the expediency 
of codifying the law; and, if we have been drawn into intolerable irrelevancy, 
we beg to plead the example of the company we have been keeping. This 
irrelevancy, indeed, is one of our author’s most conspicuous weaknesses. He 
rambles on after his first two hundred pages pleasantly enough; but cannot 
help taking frequent pinches from his index rerum, and giving us occasionally 
a statement of the views of law entertained by the ancient natives of Corea or 
Chili, Pegu or Peru, which have no tendency to illustrate the system he pur- 
ports to be examining. He gives a copious account of the poor-laws of Eng- 
land, which contrasts much to his disadvantage with the masterly treatment 
of the same subject by Mr. Edward Brooks in the North American Review. 
There is, however, not much to complain of, except mere inadequacy, till we 
reach the suggestion ? that ‘‘ the English poor-laws form a noble monument of 
modern civilization;’’ although in the author’s opinion sufficient pains have 
not been taken to make them intelligible and familiar to those who are chiefly 
interested in their operation. 

On the other hand, we believe it is the almost uniform testimony of the 
best writers, English as well as foreign, that the poor-laws of England are the 
blunder of the nation; and that the system, persisted in for centuries,® of 
allowing the landowners to fix the wages of the laborers, and preventing the 
latter from leaving the parishes to which they belonged, has resulted in an 
amount and degree of human degradation and misery almost, if not absolutely 
unparalleled, in this not over-happy world. After reading that testimony (we 
may here perhaps interpolate), Mr. Froude’s eulogy of the Eighth Henry’s 
dealings with his valiant beggars ’’ sounds sufficiently absurd. Our com- 
mentator is evidently a kind-hearted and cultivated gentleman; and we are 
unwilling to insinuate that he has plagiarized from the didactic captain of 
Messina’s watch. But he does say * (and the paragraph suggests his notion 
of “ moderate perspicuity ’’): — 

“It has been laid down that if a person flee for felony, and defend himself so that 
he cannot be taken, the officer may kill him. This is, however, so extravagant a 
proposition that the strictest proof of necessity for such an extreme measure, and of 
the legality of the warrant acted upon, is demanded, and ample notice of what the 
crime is for which the arrest is sought to be made. And, even with all these pre- 
liminaries, it is scarcely possible to comprehend on what rule of law or justice it can 
be necessary to slay an escaping offender ; since all men, whether good or bad, prefer 


liberty to imprisonment, and that is part of the law of nature, —if any such law 
exists or ever existed.” 


D—~y clothes the same sentiment in terser language: ‘ Indeed, the 
watch ought to offend no man; and it is an offence to stay a man against his 


1 Oct. 1870. “English Aristocracy and English Labor,” p. 352. 


2 Vol. ii. p. 119. 8 From the time of Edward III. till a recent period. 
4 Vol. ii. p. 159. 
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will.’? The coincidence is certainly striking, — the author and our old friend 
D. concurring in the idea that the chief thing to be considered in such cases 
is the feelings of the man who ought to be arrested. 

We should be glad to tender to the enterprising expositor a cordial farewell, 
with an expression of our best wishes; but we gather doubtfully (and in perus- 
ing his book we gather in like sort a good many things) from the preface 
that he intends not to stop with these two volumes, but to go ca improving 
upon Blackstone to an undefined extent; and so we content ourselves with 
recommending ‘‘ any gentleman who chances to be curious about Christian 
burial ”’ to read the elaborate and really entertaining chapter respecting that 
subject with which the second volume closes. Indeed, that is the better end 
of the work to begin at, for any purpose. 


Massachusetts Reports. Vol. CXX. ‘Cases argued and determined in the 
Supreme Judicial Court of Massachusetts. March—September, 1876. 
Joun Larurop, Reporter. Boston: H. O. Houghton & Co. 1877. 


Tus volume appears with the usual promptness of this reporter, and in 
the general excellence of the reporter’s work is like the rest of his series. It 
contains a great many cases of considerable interest to the profession in Mas- 
sachusetts, and a few of general importance. There are some that might well 
have remained unreported, if either custom or law had given the court or 
reporter the right to omit them: the number of cases carried up on small 
points, which have been settled, suggests that there may be reasons for taking 
exceptions other than any real doubt of what the law is. Whether this is done 
for delay, or for ambition to get into the reports, or because the Superior 
Court holds no law sessions, and the rulings there are ordinarily subjected only 
to such consideration as can be given after a brief discussion in the midst of a 
hurried trial, — the fact is plain enough, that the Massachusetts Reports con- 
tain too many cases of little interest to the profession; and this fact is 
apparently recognized by the court in the short and decisive way in which 
such cases are disposed of. Some cases of interest are the following: — 

In Snell vy. Dwight, p. 9, there is an elaborate and able opinion, dismissing 
a bill in equity brought for an account of resulting profits from illegal trading 
with the inhabitants of States declared to be in insurrection against the 
United States. In Dunham y. Presby, p. 285, the same doctrine is enforced _ 
in a case where the defendants did not set up the illegality; the court holding 
that no waiver or consent by them could oblige the court to determine their 
rights under an illegal contract. 

Providence Tool Company v. United States Manufacturing Co., p. 35, 
decides that to ask on direct examination a witness, ‘* whether or not he had 
authority to make the note, &c.,’’ is inadmissible, as involving the witness’s 
opinion upon matter of law, express authority not being claimed. Such a 
decision was needed, for some judges habitually admit questions like this. 

In Pearson v. Mason, p. 53, a part of the head-note is this: ‘* Upon a con- 
tract by the defendant to purchase certain stock, then owned by the plaintiff, 
at his request, for an agreed price, and a tender of the stock before an action 
is brought, and a renewal of the tender at the trial, the plaintiff is entitled to 
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recover as his damages the whole price that the defendant agreed to pay.’» 
This extraordinary decision is put simply upon the authority of Thorndike v. 
Locke, 98 Mass. 340; and Thompson v. Alger, 12 Met. 428. The opinion in 
Thorndike v. Locke is *‘ by the court.’? It is difficult to say whether; in Mas- 
sachusetts, an opinion ‘‘ by the court’’ is of any authority. In Davis v. The 
Inhabitants of Dudley, 4 Allen, 557, 562, Mr. Justice Merrick, in delivering 
the opinion of the court, says: ‘‘ There are expressions attributed to the court 
in the report of the case of Howard v. North Bridgewater, 16 Pick. 189, from 
which it would appear, without particular scrutiny, that an opinion different 
from that now expressed was then entertained by the court ... And, as 
the opinion of the court does not appear to have been written or prepared by 
any of its members, it is possible, and perhaps probable, that the reporter 
introduced into his report the expressions referred to, without the explanations 
and qualifications which accompanied them.’’ The opinion in Howard v. 
North Bridgewater is a somewhat elaborate per curiam opinion. Can it be that 
the court hand over to the reporter the easy cases for decision, perhaps to try 
whether he will in time be fit for promotion to the bench? But whether 
Thorndike v. Locke is an authority or not, it rests solely upon Thompson v. 
Alger. Now, Thompson v. Alger was decided on its own peculiar facts. The 
court say (pp. 443, 444): ‘* The plaintiff is entitled to recover the whole 
amount stipulated to be paid for the stock. The argument against such 
recovery is that this stock was never accepted by the defendant; that this, at 
most, was a mere contract to purchase; and that the defendant, having repudi- 
ated it, is only liable to pay the difference between the agreed price and the 
market value of the stock on the day of delivery. Such would be the general 
rule as to contracts for the sale of personal property; and such rule would do 
entire justice to the vendor.’? ‘* Such would have been the rule in this case, 
if nothing had been done to change the relation of the parties.’’ The peculiar 
facts were: ‘* The stock had been transferred to Alger on the books of the 
corporation; and the vendor having done this in the proper execution of the 
contract, and before it was repudiated by the defendant, may well insist upon 
this rule;’’ that is, the agreed price, ‘‘ as the measure of damages. Stone ful- 
filled his part of the contract, and has transferred his interest in the property 
to the defendant.’’ Now, whether Thompson v. Alger was correctly decided 
or not, the peculiar facts on which the judgment was made to rest, and with- 
out which the ordinary rule of damages would have been applied, do not exist 
in Thorndike v. Locke, or in Pearson v. Mason. These cases were actions on 
executory contracts for the purchase of stock, which the defendant refused to 
accept, and no transfer of the stock had been made on the books of the cor- 
poration; so that, according to the opinion in Thompson v. Alger, the ordinary 
tule of damages should have been adopted. The true rule was stated by 
Parke, B., in Laird v. Pim, 7 M. & W. 474-478.“ A party cannot recover the 
full value of a chattel unless under circumstances which import that the prop- 
erty has passed to the defendant.”’ The effect of the rule in Pearson vy. Mason 
is to turn an action at law into a suit for specific performance of any 
contract for the sale of any personal property which, or the symbol of 
or the evidence of title to which, is capable of delivery, if such action is 
brought at any time, within the statute of limitations, by the person who 
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agreed to sell, and there is no security to the defendant, that, after he has been 
compelled to pay the price, he will get the property. There is no rule of law, 
or of practice, that requires the plaintiff in the action to put into the custody 
of the clerk, or of any person, the property itself, to be held for the benefit of 
the defendant. Such a rule of damages is against every principle of the 
common law; and, as a method of indirectly enforcing specific performance 
to the extent and in the manner indicated, would make a court of equity stand 
aghast. If any such doctrine is to be established in Massachusetts, and still 
another peculiarity added to Massachusetts law, it ought to be done only after 
the most deliberate consideration, on the fullest discussion of principles; and, 
it is submitted, that any such consideration and discussion will explode the 
doctrine of Pearson v. Mason. 

In Whitcomb’s case, p. 118, the report seems to be inadequate to present 
the case intelligently to persons not otherwise familiar with the procedure of 
the Common Council of the city of Boston, and the laws relating thereto. 
The opinion is one of importance. 

Newell vy. Horner, p. 277, is an appeal from a decree of the Probate Court 
refusing probate to a lost will and codicils; and the opinion is interesting as 
showing the law and procedure in such cases. 

Sparhawk v. Sparhawk, p. 390, decides that in a case of divorce or alimony 
no appeal lies to the full court in matters of fact. 

Partridge v. Hood, p. 403, contains a full discussion of the law in refer- 
ence to the illegality of an agreement entered into for the purpose of com- 
pounding a misdemeanor. 

Smith v. Boston & Maine R. R., p. 490, decides that a person walking in 
the street on Sunday, not from necessity or for charity, cannot maintain an 
action against a railroad corporation, through the negligence of whose ser- 
vants in the running of trains on that day he has been injured. The opinion 
is by a majority of the court; and the cases cited are actions against towns 
for defects in the highway, and by a passenger against a common carrier of 
passengers. Anybody walking in the street on Sunday, not from necessity or 
for charity, is, it seems, fair game for any other violator of the Lord’s day. 

Hilbourne vy. County of Suffolk, p. 393, and Parks y. County of Hampden, 
p- 395, standing side by side, invite comparison. Both are petitions for a 
jury to assess damages for the taking of land to widen a highway; and the 
question in each, is, What benefits to remaining land can be set off against . 
the damages occasioned by the taking? It must be admitted, we think, that 
the opinions do not define the distinction between benefits which are direct 
and special, and benefits which are common and general, with any more accu- 
racy than was done in Allen vy. Charlestown, 109 Mass. 243. In Allen vy. 
Charlestown, it is said, ‘* that the advantages of more convenient access to 
the particular lot in question, &c., are direct benefits, &c.;’’ and ‘* it may 
be the same, in greater or less degree, with each and every lot of land upon 
the same street.”’ The fact, then, that all the lots abutting on the street may 
receive benefit of the same kind does not necessarily exclude it in set- 
off. Parks v. County of Hampden turns on the meaning of the word general 
as applied to benefits; and the report leaves it doubtful in what sense the 
sheriff used that word in his instructions to the jury. 
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Hinckley v. Cape Cod R. R. Co., p. 257, is an action of tort for an injury 
caused by negligence; in which there is a dissenting opinion of the Chief 
Justice and Mr. Justice Morton. Mr. Justice Lord was absent. A dissenting 
opinion is so rare in Massachusetts as to be of itself an event of importance; 
and as Massachusetts is the home of ‘ negligence cases,’’ on the successful 
prosecution of which a good many people depend, more or less, for a living, any 
hesitation or doubt on the part of the court is carefully watched. The diffi- 
culty of laying down any precise and intelligible rules of law, applicable to the 
varied circumstances of each case of this kind are undoubtedly great; and 
the tendency of juries to render verdicts for the plaintiff is well known. 
Courts have endeavored to do something to keep juries within certain limits, 
not less on the ground that courts judicially know what is and what is not 
negligence, when all the facts, including all inferences of facts from other 
facts, are agreed or found, than, on general principles of policy, that it is not 
safe to let juries decide such cases upon their own uninstructed notions of 
right and wrong. In this case, the court divide upon the question of the 
inferences a jury would be warranted in drawing, in reference to the conduct 
of the plaintiff, at the exact time and place of the accident, when all the 
circumstances at that time and place which may affect the question of the 
case are not known. The plaintiff was killed. It is plain that this case 
does not settle the law; but, for the present, it is pecuniarily advantageous 
for railroad corporations not to maim, but to kill. 

Sears v. Hardy, p. 524, is the well-known case arising under the will of 
the late Joshua Sears. The conclusion reached is undoubtedly correct, but 
probably not what the testator intended. 

Caswell vy. Cross, p. 545, shows a commendable leaning of the court 
against ‘‘ professional duns;’’ and may be read with profit by persons who 
want small bills collected cheap, and without any cost, except out of the 
amount collected. 

The opinion of the justices to the Governor and Council in Jesse H. Pome- 
roy’s case, p. 600, shows how politely the court could decline to relieve the 
Governor and Council from their responsibility in the exercise of the power of 
pardoning offences vested in them by the Constitution. 

There is a certain neatness in the opinions, which especially commends them 
to the profession. The authorities cited are, usually, those of Massachusetts, 
England, and of the courts of the United States; and some of the opinions are, 
apparently, exhaustive of the learning of the law pertinent to them. Lawyers 
may, perhaps, differ in opinion, whether there is not some danger of relying 
too much upon authority, and whether a more elaborate discussion of prin- 
ciples, with a larger citation from cases of other States, might not give more 
interest and breadth to the decision of cases of general importance. 


New Cases, selected chiefly from Decisions of the Courts of the State of New 
York ; with Notes. By Austin Asport. Vol. I. New York: Ward & 
Peloubet. 1877. 


Tuts is the first volume of a new series of practice reports to be published 
by Mr. Austin Abbott. Mr. Abbott’s fitness for the work which he has 
undertaken has been already established by his former series of similar 
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reports, and seems to be recognized by the profession in New York. The 
Council of Law Reporting of the Bar Association of New York recommend the 
members of that bar, not only to purchase and support Mr. Abbott’s new 
series, but also advise them not to purchase similar reports from any other 
person. They also state distinctly, that, in their opinion, there should not be 
any other reporter. The practice of the law under the New York code would 
seem to be sufliciently puzzling, especially with the new complications and 
alterations created by recent legislation, without the further distraction of 
rival and differing reports; and we are not surprised that the lawyers of New 
York have taken this decided step in endeavoring to remedy one cause of their 
difficulties. 

As the object of this series of reports is to illustrate the practice under the 
New York code, and as, happily, that mysterious system exists nowhere but 
in the courts of New York, the principal value of this series is naturally to 
practitioners in the courts of that State. This volume, however, contains 
some cases which touch upon questions of more general interest; and to a 
few of these we shall briefly call our readers’ attention. We must protest, 
however, as we have often done heretofore, against the publication of the 
reports of decisions of any court, except of those of final jurisdiction. It is 
too great a burden upon the profession to search through an ascending series 
of reports, to find out what the final determination of a case has been. 

The first case in the book, * Matter of Donohue,’’ decided in November, 
1876, is an interesting one; and we sincerely hope that it has not been reversed 
by any of the higher courts. Two children, of tender years, were apprenticed 
to one Smith, and were employed by him as gymnasts and acrobats in Mur- 
ray’s circus. The children were taken from Smith, and given to the Society 
for the Prevention of Cruelty to Children. Smith brought a writ of habeas 
corpus, Which was dismissed, and the children left in the possession of the 
society. This decision will encourage a similar society just forming in Massa- 
chusetts. 

In Prime v. Twenty-third St. R. R. Co., p. 63, the court decides that street 
railroad companies have no right to make a nuisance of themselves, by heap- 
ing up the snow, which they remove from their tracks, in front of anybody’s 
house; but are bound to cart it away at once. 

In Davis yv. Davis, p. 140, Judge Van Brunt carries the law of presump- 
tive marriage as far as it can go without injury to an unsuspecting public. 
The case is, in many respects, a novel one. Mrs. Davis sues for a divorce; 
and Mr. Davis sets up in defence a former marriage by Mrs. Davis to one 
Taylor. The plaintiff’s sister, ‘‘ Pomp,’’ so called, was anxious to have her 
marry her step-son, Taylor; and, not being satisfied with her promise to do so 
in two years, was desirous of clinching the promise in some way. They were 
then living in Texas, and, it appears that the plaintiff, ‘* Pomp,’’ and the 
future bridegroom went into the Indian Territory for one day, and something, 
which was vaguely described as a ‘‘ceremony,’’ took place in the presence of 
‘‘ Pomp” and a man who preached to the Indians, but who had never been 
ordained, in which both parties officiated under false names, and there was 
no evidence that the preacher pronounced them man and wife. They never 
lived together as man and wife, and the plaintiff told the defendant all the 


— 


1 


BOOK NOTICES. 761 


circumstances of the case before they.were married. The court held it to 
have been a valid marriage, although plaintiff expressly testified that she did 
not intend it to be a marriage, and never considered herself as married; and 
a divorce was refused. The judge begins his opinion with a few. remarks 
addressed to the plaintiff’s counsel, which seem worth preserving. The counsel 
in his argument claimed the consideration of the court on the ground that a 
question of legitimacy was involved. The court says: ‘‘I have been unable 
to appreciate this suggestion, because, perhaps, unfortunately, thete has not 
been a sufficient quantity of sentiment engrafted in my nature to permit me 
to comprehend how it is possible that children who live but a few months 
after their birth can have any earthly interest in any decision which our 
tribunals may make in regard to their status; and it is very certain that no 
determination that this court can make will in any manner affect their status 
in the world which they now inhabit.’ This we unhesitatingly declare to be 
sound law. 

We find also reported, in extenso (much more so, in fact, than the case 
requires), the case of Moulton vy. Beecher (pp. 193-246), which the curious 
may inspect at their leisure. 

Mr. Abbott’s notes, which are added to many of the cases, are carefully 
prepared, and of considerable value. He has also added, as an appendix, an 
excellent digest of all the points of law and practice contained in the different 
reports issued in New York during the time covered by this volume. 

We cannot commend the mechanical work of this volume. It appears to 
have been cheaply constructed: the binding is poor, the printing carelessly 
done, and the paper is of a very inferior quality. 


Institutes of Common and Statute Law. By Joun B. Mrvor, LL.D., Professor 
of Common and Statute Law in the University of Virginia. Vols. I. and II. 
Second Edition. Richmond: Printed for the author. Sold by M. Me- 
Kennie & Son; Randolph & English; and West, Johnston, & Co. 1876-77. 


Tuts is a large and formidable work. The two volumes before us con- 
tain nearly seventeen hundred pages between them, and two volumes more 
are tocome. It is an analysis of the whole common and statute law of Vir- 
ginia (except the criminal law), arranged for the most part according to the 
system of Blackstone. Of the execution of the work in detail it becomes us 
to speak with diffidence; but the fact that it has in a very short time attained 
to a second edition shows a local popularity, which leads to the inference 
that, as a work of local law, it is well done and practically useful. As an ele- 
mentary text-book, it is not calculated to serve students or practitioners in 
other States; partly by reason of the prominence given to the peculiar law 
of Virginia, and partly from what seems to us an inherent defect in plan, 
namely, that it is a big book made on a small model. The author has first 
made (following Hale and Blackstone) a most elaborate subdivision and 
synopsis of the various heads of the law, and then written a little treatise on 
each head, arranging the whole, by a device of printing which wastes a great 
deal of space, so as to show the relation of the different heads to each other, 
and to the general and comprehensive titles under which they are distributed. 
The extension of such a table or chart of the law through a large book loses 
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the main advantage of this system, which is to show all or many divisions 
of a subject, in a general way, at a single glance, and is calculated to confuse 
rather than assist the memory ; while its complication makes it specially 
unsuitable to an elementary treatise. No doubt the work, as aided and sup- 
plemented by the oral exposition of the learned author, and by the black- 
board which he informs us he uses, may be a useful text-book for his own 
pupils; but others can only regret that he should have been at such pains to 
put so much good law into so awkward a shape. 

We are sadly puzzled by the letters “‘ W. C.,”’ freely scattered at the ends 
of paragraphs throughout the book. Have they a mystic force, such as Lord 
Coke ascribes to the ‘* &c.’’ of Littleton? Are they part of the common Jaw 
of Virginia? Or are they put there in obedience to any statutory enactment? 
Perhaps an explanation may be deigned in the later volumes. 


Reports of Cases argued and determined in the Circuit Court of the United States 
Jor the Second Circuit. By Samuet Biatcurorp, Judge of the District 
Court of the United States for the Southern District of New York. Vol- 
ume XIII. New York: Baker, Voorhis, & Co. 1877. 


Turis volume contains the cases decided in the Second Circuit from June, 
1875, to September, 1876, with some of an earlier date. Among these is a 
trial at nisi prius, in October, 1865, before Smalley, J., and the charge of the 
judge in the case of Walker v. Crane, p. 1, holding that a provost marshal 
may be held liable in a civil action for acts done by him in the discharge of 
the duties of his office. 

Boucicault v. Hart, p. 47, decides that, to secure a copyright of a book or a 
dramatic composition under the United States Revised Statutes, it is neces- 
sary, not only to deposit with the librarian of Congress a printed copy of the 
title of the work, but to publish the book within a reasonable time after such 
deposit; and that allowing it to be represented on the stage is not a publica- 
tion. This is the somewhat famous Shaughraun case. 

United States v. Polhamus, p. 200, was an action against a broker to recover 
money paid to him in stock speculations, by Major Hodge, a paymaster in the 
army of the United States. The jury found for the defendant; and the court 
granted a new trial, on the ground that $93,000 of the money was paid to the 
defendant in the official checks of Hodge upon an assistant treasurer of the 
United States, and the defendant was thereby put on his guard. It was also 
held to be no excuse that the defendant was so busy that he did not have time ~ 
to look at the face of the checks when indorsing them. 

United States v. James, p. 207, decides that an act of Congress establishing 
rates of postage need not originate in the House of Representatives, it not 
being a bill ‘‘ for raising revenue ’’ within the Constitution. 

In United States v. Loughery, p. 267, the marshal was directed, under the 
U. S. Rev. Sts., § 804, to return jurymen from the by-standers. He recom- 
mended persons who were not about the court-house when the order was made. 
Held, that they became by-standers when they attended. The case also decides, 
that, if the accused escapes from custody during trial, the trial may proceed 
in his absence. 


In United States y. Winter, p. 276, the defendant was indicted under the 
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name of D. K. Olney Winter. Held, that a motion to quash the indictment, 
on the ground that he was not described therein by any Christian name, must 
be overruled. 

United States v. Lawrence, p. 295, is the famous case where the defendant 
was arrested in Ireland, upon a requisition made by the United States, in 
which he was charged with one crime, and contended that he could not be 
tried for another. 

The Sarah Harris, p. 503, decides, that, if supplies are furnished to a vessel 
in a foreign port, on the order of a person in actual command and possession 
of her, as master, by a person who has no notice of any circumstances to raise 
a suspicion as to the authority of the master, a lien on the vessel is created, 
even as against a former owner, who contends that the vessel was sold in 
fraud of his rights, and that the purchaser at such sale placed the master in 
command. 

The Plymouth Rock, p. 505, is another interesting case in regard to 
supplies. 

There are also cases on pp. 218, 224, 231, 366, 395, in regard to the 
removal of causes from the State courts to the courts of the United States. 

An Appendix contains the proceedings of the bar of New York on the 
death of Judge Woodruff; and also the case of Edward Lange, who was tried 
before Benedict, J., convicted, and sentenced to pay a fine and to be impris- 
oned for one year. He paid the fine, and was afterwards released on habeas 
corpus, by the Supreme Court of the United States, that court holding that 
the statute under which he was convicted did not authorize the imposition of 
both a fine and imprisonment. Two judges dissented. 18 Wall. 163. He 
then brought an action against Judge Benedict for false imprisonment. The 
Court of Appeals sustained the defendant’s demurrer to the complaint. 


A Summary of Equity Pleading. By C.C. LanGpe nt, Dane Professor of Law 
in Harvard University. Cambridge: Charles W. Sever. 1877. pp. xxxi., 
130. 8vo. 

Tuis is, in our opinion, one of the most remarkable books which has ever 
been written upon a legal subject by an American author. Mr. Langdell, 
with a characteristic liking to call great things by small names, speaks of it 
merely as a supplement to the collection of cases in Equity Pleading which is 
used as a text-book at the Cambridge Law School, and seems to barely con- 
template the possibility that a few outsiders may want it. Yet we say, with con- _ 
fidence, that it could only have been written by a great lawyer, and that every 
page shows the hand of a master such as has rarely appeared in our literature. 
It begins with a historical introduction of about thirty pages, and then pro- 
ceeds to consider the bill, answer, and other pleadings, concluding with chap- 
ters on Purchase for Value without Notice, Discovery and Relief, and 
Production of Documents. We do not say that the reader will not hesitate 
long over some of the author’s conclusions, or promise that he will end by 
accepting them. Mr. Langdell is far too original a thinker to be sure of the 
easy acquiescence which is yielded to an ordinary writer. His advance is too 
irresistible to be stopped by the occasional obstacle of a decision. But, right 
or wrong, there is not an argument or conclusion in the book, even upon 
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familiar law, which does not throw a new and often brilliant light upon what 
it touches. It would wrong so pithy a book to attempt to give a summary of its 
points. If we were to select any part as of pre-eminent excellence, we should 
mention the introduction. The development of the ecclesiastical procedure 
as there unfolded, and the suggestion that that of the common law is founded 
upon the assumption that the parties to an action owe no obedience to the 
court, with the subsequent explanation of equitable doctrines as the result of 
a procedure in which litigants are compelled to obey, will take a student far- 
ther into the heart of the subject than many a weary hour of reading else- 
where; and, under the author’s hand, even the function of parchment in the 
time of Lord Eldon becomes instructive. 


Reports of Cases decided in the Circuit and District Courts of the United States 
Jor the Ninth Circuit. Reported by L. S. B. Sawyer, Counsellor-at-Law. 
Volume HI. San Francisco: A. L. Bancroft & Company. 1877. 


This volume contains decisions of the Circuit and District Courts of the 
United States rendered during the years 1874, 1875, and 1876, in the three 
districts which compose the ninth circuit. It contains also three charges to 
juries, which should have been omitted, as they deal largely with evidence, 
and are of little value as precedents. In a majority of the cases reported, the 
opinions were given by the district judges; but there are some judgments of 
Mr. Justice Field, and quite a number rendered by Judge Sawyer, the circuit 
judge. 

The reporter’s work is not distinguished either by great merits or by marked 
defects. He has adopted in many instances the common method of relying 
upon the opinion of the court for his statement of the facts in the case, and 
so printing only the opinion with the names of counsel, and sometimes a slight 
summary of their points and authorities. This system lightens the reporter’s 
labor, and frequently secures an adequate presentation of the decision; but, as 
a labor-saving device, it is peculiarly liable to be abused, and affords no oppor- 
tunity for making apparent the difference, which sometimes exists, between the 
case which the counsel argued and the case which the court decided. We are 
sorry to see it becoming so common. His head-notes, as a rule, are good. 

Among the cases reported, we notice In re Isaacs, p. 35, where two traders 
agreed to unite their stocks in trade as the capital of a partnership, and to con- 
vert their separate debts into joint debts of the new firm. The firm having 
become bankrupt, the question was presented, whether a separate creditor, — 
who had not aeceded to the arrangement before bankruptcy, could prove 
against the joint estate. Judge Hoffman, following the authorities, decided 
that he could not; and his opinion contains a thorough examination of the 
decisions and the principles upon which they rest, which makes it a contri- 
bution to the law upon this subject. 

Pacific Mail Steamship Co. v. Ten Bales Gunny Bags, p. 187, was a libel for 
salvage against the cargo of the Steamship Colima, which was disabled at sea 
by the breaking of her propeller, and was aided by the Steamship Arizona. 
The libellant owned both vessels, and, as owner of the Arizona, sought to 
recover salvage from the owners of the Colima’s cargo. The claim was 
resisted, on the ground that the negligence of the libellant caused the accident, 
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and it could not recover as salvor compensation for a service which it was 
bound to render as carrier. The court, following the rule laid down by Sir 
R. Phillimore in the case of the Miranda, ruled that, under the bill of lading, 
the libellant was not liable, unless the accident was caused by its neglect; and, 
finding no neglect, awarded salvage. 

The volume contains other interesting cases; but some of them have been 
noticed in our pages when they were decided, as In re Ah-Fong, p. 144, and 
for the rest we must refer our readers to the book itself. 


A Selection of Leading Cases in Equity, with Notes. By Freperick THomas 
Wuitre and Owen Davies Tupor, of the Middle Temple, Esqrs., 
Barristers-at-Law. With Annotations, containing references to American 
cases, by J. I. Clark Hare and H. B. Wattace. With additional Notes 
and References to American decisions, by J. I. Clark Hare. Fourth 
American from the Fourth London Edition. In Two Volumes. Vol. I. 
Philadelphia: T. & J. W. Johnson & Co. 1876. 


Tus edition of this familiar and valuable work is, notwithstanding the 
allegations of its title-page, contained in four volumes, and not in two only. 
Of a work of such position and influence, which has been for so long a time a 
necessary part of every lawyer’s library, little can be said by the reviewer, 
except to chronicle its reappearance. 

The fourth London edition contains in the notes about two hundred pages 
of new matter; and, in the edition before us, there are in addition some three 
hundred pages of new notes of American decisions. 

We have no doubt of the ability and industry of the American annotator, 
and welcome his notes as a valuable contribution to the literature of equity 
jurisprudence; and we are pleased to notice a growing tendency to a general 
review of the decisions of the courts of last resort in all the States, and a less 
reliance on those of Pennsylvania alone. 

During the last few years there has been a considerable increase in the cases 
requiring knowledge of equity principles and practice, and in the tendency to 
submit complicated questions of right to the determination of equity tri- 
bunals, and a corresponding demand for the best text-books and treatises on 
the subject; and we believe this work is to have an increased fame and use- 
fulness. 


Maritime International Law. By Joun A. DAnLGREN, late Rear-Admiral 
U. S. Navy. Edited by Cuartes Cow ey, of the Massachusetts Bar, 
formerly Judge-Advocate on the staff of the Author. Boston: B. B. Rus- 
sell, 55 Cornhill. 1877. pp. 147. 

Tue title of this little book is calculated to mislead. One expects a trea- 
tise, or at least an essay, on the very extensive subject indicated. But he 
finds, instead, notes on different branches of it, — apparently jotted down by 
the author in the course of his perusal of Hautefeuille, Ortolan, Wheaton, and 
a few other works of authority; rather, it would seem, as the materials of 
a small manual for naval officers, to be afterwards written, than as a finished 
production. As might be expected, it is full of repetition, and decidedly 
wanting in clearness of statement and instructive discussion. 


766 BOOK NOTICES. 


Nor is the distinguished author perspicuous when he gives an anecdote, as 
he does occasionally, of his own professional experience. With one excep- 
tion, it is difficult to ascertain what in particular he did, or why he did it. 
The exception is the case of the Peruvian Admiral Tucker, to whom Admiral 
Dahlgren, in 1867, being then in command of the United States South Pacific 
Squadron, refused to give the formal salute due to his rank, because Tucker 
had been an officer in the United States Navy, had gone over to the Confed- 
erate service, and had never been pardoned by our government. In this the 
narrator was clearly in error, and his action was disapproved by our Depart- 
ment of State. 

It is difficult to conceive any good motive for the publication of these notes, 
except the affectionate admiration of friends. And, in this connection, we 
take pleasure (for the first time during the present writing) in saying, that 


a biographical memoir of the gallant admiral, contributed by his widow, gives 
value to the compend. 


Reports of Cases determined in the Supreme Court of the Territory of Utah, from 
the Organization of the Territory up to and including the June Term, 1876, 
ALBERT. HaGan, Reporter. Vol. I. San Francisco: A. L. Bancroft & 
Company. 1877. 
Ir is a rare thing to receive a volume of territorial reports, and a rarer to 

be called on to notice a work of such scope as this. 

Since September, 1850, the date of the organization of Utah as a territory, 
her political character has undergone great changes; but it would seem that 
her judicial system must have been exceptional, to furnish only one thin, 
coarsely printed volume of reports as the product of the labor of twenty-six 
years. For comprehensiveness, in point of time, this volume is, as far as we 
know, unique; in point of substance, we have found little in it of general 
interest. 

‘¢ The Jews have no dealings with the Samaritans;’’ and probably, during 
the life of their present ruler, the Mormons will continue to submit all ques- 
tions of property rights to the final decision of their own lawgiver, rather than 
to the Gentile courts. It is largely, therefore, on those cases where Mormon 
usages and practices conflict with the general public law, and on criminal cases, 
that the United States territorial courts are called upon to pass. 

If any reader should notice a certain solemn handling of trite subjects in 
the opinions of the court, we can only say, that this is one of the famous 
American tribunals in which, as we are informed, both judge and jury, the 
bar and the officers of the court, are accustomed to sit with their respective 
feet higher than their respectable heads, and to indulge in the unrestricted 
use of cigars, pipes, and tobacco. This custom is said to be admirably 
adapted to preserve order in court,—a view which we should be unwilling at 
present either to adopt or reject. 

Of the ability and learning of the three judges who compose the Supreme 
Court of Utah, we have satisfactory evidence; and we believe that the rapid 
development of the southern part of this territory, consequent on the recent 
extensive construction of railroads, and the constantly increasing tide of emi- 
gration that has been created thereby, will soon afford them questions of more 
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importance and interest; and that the death of Brigham Young will open the 
gates for a flood of litigation concerning the tenure of lands and other rights of 
property, which has been temporarily and extra-judicially restrained by the 
inspired decrees of that prophet. 


A Treatise on the Law of Insurance: with Supplement containing Notes of all 
Decisions in the Dominion, reported to March 1, 1877. By S. R. CLarke, 
of Osgoode Hall, Barrister-at-Law. Toronto: R. Carswell. 1877. 


WE have here a treatise on ‘‘ The Law of Insurance as applicable to 
Canada,’’ —a new and alarming subdivision of the law. As a digest, and 
for the Canadian lawyer, it may be found to be of some practical value. It 
does not rise to the dignity of a text-book; and we can imagine no service 
whatever to which any one in this country can put it, except possibly the offi- 
cers of some insurance company whose business extends into the Dominion. 


Report of Cases determined in the Supreme Court of the State of Nevada during the 
year 1876. Reported by Cuas. F. Bicknett, Clerk of the Supreme Court, 
and Hon. Tuomas P. Haw tey, Chief Justice. Vol. XI. San Francisco: 
A. L. Bancroft & Company. 1877. 


Tuts volume opens with the rules of the Board of Pardons, which we have 
examined with interest, and which indicate that the State of Nevada has estab- 
lished a system in reference to pardons, which might well be imitated by some 
of her older sisters. The Board of Pardons consists of the Governor, the three 
justices of the Supreme Court, and the Attorney-General, each member hav- 
ing a vote. It has four regular meetings in every year, at which applications 
for pardon are considered, though special meetings may be called by the Gov- 
ernor, when the exigencies of the case demand it. When a pardon has 
been refused, the case cannot be considered again for a year upon any ground 
specified in the original application, except by unanimous consent. The abuse 
of the pardoning power, which is a crying evil in States where it is vested in 
the Governor alone, or the Governor and a council, can hardly occur in Nevada. 
The presence of the judges makes it certain, that, in determining the questions 
presented to the Board, the rules which govern judicial investigation will be 
observed, and pardons will be granted according to some established principles, 
and not capriciously. The presence of the Attorney-General insures a proper 
representation of the prosecution; and it will no longer be possible to secure 
the pardon of a conspicuous rascal by handing to the Governor a petition, 
headed by some prominent political friend, and signed by numbers of good- 
natured people, who append their names without knowledge of the case, merely 
because some one has told one of their friends that the conviction was a mis- 
take, or often simply because they are asked. 

A large proportion of the cases reported in this volume are criminal cases, 
and several are contributions to the law of contempt of court. The reporting 
is unobjectionable, though the head-notes are open to the same criticism which 
we made in our notice of the last volume in this series. They are diffuse, and 
contain many general statements of law which we are accustomed to regard as 
axiomatic. For example, in Odd Fellows Bank v. Quillen, p. 109, we find the 
following note: ‘* When the various sections of the statute are clear, plain, and 
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unambiguous, the legislature must be understood to mean just what it has 
explicitly expressed.’”? The court surely cannot have found it necessary to 
decide this; and therefore it should not have been stated as a point decided. 

In State v. MecClear, p. 39, the court hold an act of the legislature un- 
constitutional, which provided that his ‘having formed or expressed an 
unqualified opinion or belief that the prisoner is guilty or not guilty of the 
offence charged ”’ should not be a ground for challenging a juror. The opinion 
of the court is long and elaborate, and contains a thorough examination of the 
authorities. In this case, out of thirty-six jurors, fourteen stated that then 
knew the facts in the case, and had formed and expressed an unqualified 
opinion that the defendant was guilty; four of these stated that they could not 
give him a fair and impartial trial, of whom one gave, as an additional reason 
for his bias, that he had had a personal difficulty with the defendant. The 
defendant was not permitted to challenge any of the fourteen on the ground of 
bias, and was entitled to only twelve peremptory challenges. We cannot 
see how the court could do otherwise than declare unconstitutional the law 
which allowed this. 

We should be glad to mention the cases in which contempt of court was 
considered, — especially Maxwell v. Rives, p. 213, where, for refusing to answer 
ten questions, the court imposed upon the petitioner ten separate fines, amount- 
ing in all to $4,250; but we have already exceeded our limits. 


A Treatise upon the United States Courts and their Practice: explaining the 
Enactments by which they are controlled; their organization and powers; 
their peculiar jurisdiction, and the modes of pleading and procedure in 
them, with numerous practical forms. By Bexsamin VauGHaN ABBOTT. 
Third Edition. Rewritten and corrected conformably to the Revised 
Statutes and Recent Decisions. Vol. II. Original suits; review; forms. 
New York: Ward & Peloubet, successors to Diossy & Company. 1877. 


WE have already noticed the first volume of this edition (11 Am. Law 
Review, 353), and need add nothing to what we there said in regard to the 
general character of the work. The present volume deals with procedure and 
practice in the Federal courts, and nearly half its space is given to forms. 
Mr. Abbott’s book is a useful manual; but we regret that a little more care 
was not taken to make this edition complete. For example, where so many 
pages are given to forms, we think the author might well have found room for 
the forms which are needed in carrying through compositions under the bank- 
rupt act. So large a proportion of insolvent estates are settled in this way, 
that there is no part of the procedure in bankruptcy with which the practising 
lawyer needs to be more familiar. 

The chapter on the ‘*‘ Removal of Causes ’? would have been more valuable, 
if fuller reference had been made to the numerous decisions of the State courts 
upon the various questions arising under the statutes authorizing removal. 
Three cases only are cited from State reports, and these all to one point. 
Again, we are somewhat surprised to find, in the chapter on Extradition, no 
reference to Judge Lowell’s decision in re Peter Kelley, a leading case on 
an important point of practice, which was fully reported in our own pages 
(9 Am. Law Review, p. 167), if not elsewhere; though we can imagine that a 
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discussion of the questions raised by Lawrence’s and Winslow’s cases, neither 
of which are mentioned, was considered out of place in a work dealing merely 
with practice, and not with general principles. 

We have looked in vain, also, for any statement of the practice where the 
supervisory power of the Circuit Court in cases of bankruptcy is involved. 
This is certainly a branch of the procedure in the Federal courts, which should 
not be wholly overlooked, and where any instruction which the author could 
have given would not have been thrown away. 

Such omissions as these force us, unwillingly, to the conclusion, that Mr. 
Abbott has been content with making such changes in his work as the revision 
of the statutes rendered necessary; and with adding to his citations, without 
making all the additions to it which recent legislation should have suggested, 
or taking sufficient pains to make his citation exhaustive. 


The Law of Mines, Minerals, and Mining Water-Rights ; a collection of select 
and leading cases on Mines, Minerals, and Mining Water-Rights, with Notes. 
By Gro. A. BLancuarp and Epwarp P. Weeks. San Francisco: 
Sumner Whitney & Co. 1877. 

Tue mining interests of the United States have now become so varied and 
extensive, that one would expect that a separate treatise upon the law relat- 
ing to them would be a very valuable contribution to our legal literature. 
We find, however, if we can judge from the volume before us, that they 
offer no such opportunity as did the railroads, and that the material for 
such a work is very slight, — so slight, in fact, that almost every principle of law 
relating to them may be found in any work upon easements. 

This book, however, will be invaluable to the members of the profes- 
sion in several of the States (especially in California) as it contains all the 
various customs of the miners which have now been engrafted upon the law of 
those States, by statutes and decisions, and which, as they are usually directly 
opposed to the principles of the common law, cannot be found elsewhere. 

Some of these customs are eminently practicable, and seem to have existed 
from the time of the first settlers. Upon page 113, there is a decision, taken 
from one of the California reports, which shows with what respect the judges 
as well as the miners regard them. It is there held, that any person who has 
discovered a vein, and desires to locate a mining claim for himself, may do so 
by putting up a notice with his own name and the names of those whom he 
may choose to associate with himself. Thus, this custom makes the dis- 
coverer the agent for those forwhom he may choose to act, and makes his 
act their act, regardless of the fact whether they have any knowledge of it, or 
ever ratify it. One might suppose that having made himself agent to locate, 
he might make himself agent to do other acts in connection with the claim; 
but it was held that his agency ceased with the act of location. The judge, 
in giving his opinion, says: ‘* However it may have been formerly, there 
is now no reason why judges should wander back to the time when Abraham 
dug his well, or explore the law of agency, or the statute of frauds, in order 
to solve a simple question affecting a mining claim; for a more convenient and 
equally /egal solution may be found nearer home, in the customs and usages 
of the diggings embracing the claim.’’ 

VOL. XI. 50 
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The decision of the same court, page 598, decides, contrary to the Massa- 
chusetts doctrine, as set forth in Shaw v. Spencer, 100 Mass. 382, that the 
word ** trustee,’’ in a certificate of mining stock, does not mean any thing; 
and that the purchaser or pledgee of such certificate may look upon the trustee 
as the equitable as well as the legal owner. The reason given was, that it 
was common practice in California to conceal the name of the real owner, as 
the market value of the stock might be materially affected by his transactions; 
and, also, as the judge added, to escape assessments, — neither of which reasons, 
we are afraid, were presented to the attention of the court in Massachusetts. 
The general plan of this book is good; but the editors have made it too volu- 
minous by needless repetition; there being one chapter containing a general 
résumé of all the customs of the West, which are afterwards repeated in 
the separate chapters upon ‘‘ Location,” ‘“‘ Mining Claims upon Public 
Lands,’”’ &c. 


History of a Suit in Equity, from its Commencement to its Final Termination. By 
Cuar.es Barton, of Middle Temple. New Edition, revised and enlarged 
with Forms of Bills, Answers, Pleas, Demurrers, and Decrees. By JAMES 
P. Hotcomse. And an Appendix containing the Rules of Practice for 
the Courts of Equity of the United States, revised to date; the Statute 
Laws of the United States relating to Equity, and the Ordinances of Lord 
Bacon. Cincinnati: Robert Clarke & Co. 1877. 


No ample criticism of this book is needed. Styled a new edition, it is 
simply a reprint of the first and only edition ever published, — that of 1847. 
Text and notes, even the preface, are reproduced word for word, with the sole 
additions of the recent statutes of the United States relating to equity, and 
the amendments to the equity rules of the Supreme Court, — all mere padding, 
useless in any text-book, and only to be consulted at the original source. The 
net result is an absurdity. The word “ recent,’’? which occurs frequently 
throughout the book, is to be read in the light of thirty years ago. Not the 
slightest allusion appears in text or notes to subsequent enactments and rules 
which have long since wrought marked changes in the law and practice of 
equity. The book as reprinted is not only valueless, but a false guide to the 
innocent reader, and should not be allowed a place in any library. 

It is our impression that Mr. Holcombe, whose name is reprinted on the 
title-page, is no longer among the living, and we are surprised that a firm 
whose publications have been so uniformly valuable, should lend its name to— 
what from any other source we should be inclined to call an imposition. 


Jnited States Digest: A Digest of Decisions of the various Courts within the 
United States. By Bensamin VauGuan Apsotr. New Series. Vol- 
ume VII. Annual Digest for 1876. Boston: Little, Brown, & Co. 1877. 
Ovr opinion of Mr. Abbott’s work as a digester must be familiar to all 

our readers. We have been called upon to review his different works, as from 

time to time they have appeared, more frequently than those of any other 
author or compiler. His digests are valuable, thorough, and reliable. They 
are prepared with great industry and labor. They often furnish to the prac- 
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tising lawyer what it would be well-nigh impossible for him to obtain else- 
where; and, by their service in one case, render back to him more of value 
than all he has expended in the purchase of the whole series. This volume 
covers the reports of some eight courts of the United States, and of thirty-five 
of the States, contained in twelve volumes of United Siates Reports, and 
seventy-one volumes of State Reports; being in each instance the volumes of 
. reports published since the last volume of this series. The volume contains, 
including the titles, cross-references, and table of cases, nine hundred and 
sixty-eight pages; and any criticism of its mechanical execution would be 
superfluous. 


The Rule in Shelley’s Case, in Pennsylvania. Tabular Statements of the Deci- 
sions of the Supreme Court. By Josepn P. Gross, of the Philadelphia 
Bar (a Graduating Essay in the Law Department of the University of 
Pennsylvania, Class of 76). Printed by order of the Senate of Pennsyl- 
vania, Feb. 15, 1877. Harrisburg: B. F. Meyers, State Printer. 1877. 
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UNITED STATES. 


Devise To Unitep States. — United States, Plaintiffs in error v. Annie 
For et al. — Unitep States Supreme Court. — Charles Fox, of the city 
of New York, who died in February, 1870, left a will, wherein he devised and 
bequeathed his whole property, after payment of debts, to the United States, 
to assist in discharging the national debt. On proper proceedings before the 
Surrogate of the city and county of New York, he held that the will was valid 
as a bequest of personalty, but inoperative as a devise of real estate, and that 
the latter descended to the heirs; and entered a decree accordingly. On appeal, 
this decree was sustained by the Court of Appeals of the State, and has now 
been affirmed by the Supreme Court of the United States. The court, in its 
opinion (FIELD, J.), says:— 


“‘ The sole question for our consideration is the validity of a devise to the United 
States of real estate situated in the State of New York. The question is to be deter- 
mined by the laws of that State. It is not pretended that the United States may 
not acquire and hold real property in the State, whenever such property is needed 
for the use of the government in the execution of any of its powers ; as, for instance, 
when needed for arsenals, fortifications, light-houses, custom-houses, court-houses, 
barracks, hospitals, or for any other of the many public purposes for which such 
property is used. And when the property cannot be acquired by voluntary arrange- 
ment with its owners, it may be taken against their will by the United States in the 
exercise of their power of eminent domain, upon making just compensation ; a power 
which can be exercised in their own courts, and would always be resorted to if, 
through caprice of individuals or the hostility of the State legislature, or other 
cause, harassing conditions were attached to the acquisition of the required property 
in any other way. Kohl v. The United States, 1 Otto, 367. 

“ The power of the State to regulate the tenure of real property within her limits, 
and the modes of its acquisition and transfer, and the rules of its descent, and the 
extent to which a testamentary disposition of it may be exercised by its owners, is 
undoubted. It is an established principle of law, everywhere recognized, arising 
from the necessity of the case, that the disposition of immovable property, whether 
by deed, descent, or any mode, is exclusively subject to the government within whose 
jurisdiction the property is situated. McCormick v. Sturtivant, 10 Wheaton, 202. 
The power of the State in this respect follows from her sovereignty within her limits, 
as to all matters over which jurisdiction has not been expressly or by necessary impli- 
cation transferred to the Federal Government. The title and modes of disposition 
of real property within the State, whether inter vivos or testamentary, are not matters 
placed under the control of Federal authority. Such control would be foreign to the 
purposes for which the Federal Government was created, and would seriously em- 
barrass the landed interests of the State. 
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“ Statutes of wills, as is justly observed by the Court of Appeals, are enabling 
acts; and, prior to the statute of 82 Henry VIII., there was no general power at com- 
mon law to devise lands. The power was opposed to the feudal policy of holding 
lands inalienable without the consent of the lord. The English statute of wills 
became a part of the law of New York, upon the adoption of her constitution, in 1777; 
and, with some modifications in its language, remains so at this day. Every person 
must, therefore, devise his lands in that State within the limitations of the statute, or 
he cannot devise them at all. His power is bounded by its conditions. That statute 
provides that a devise of lands may be made ‘to any person capable by law of hold- 
ing real estate ; but no devise to a corporation shall be valid, unless such corporation 
be expressly authorized by its charter, or by statute, to take by devise.’ 

“The term ‘ person,’ as here used, applies to natural persons, and also to artificial 
persons, — bodies politic deriving their existence and powers from legislation; but 
cannot be so extended as to include within its meaning the Federal Government. 
It would require an express definition to that effect to give it a sense thus extended. 
And the term ‘corporation’ in the statute applies only to such corporations as are 
created under the laws of the State. It was so held by the Court of Appeals in 
White v. Howard, 46 N. Y. 164, 165; and its construction of the statute is conclusive 
upon us. A devise to the United States of real property situated in that State is, 
therefore, void. 

“ The decree of the Court of Appeals is accordingly affirmed.” 


**A Day’s Work.’’ — United States v. Martin.— The decision of the 
Supreme Court in this case, which came up on appeal from the Court of 
Claims, is a fresh and, as we think, a useful contribution to the much-discussed 
matter of establishing by law what shall constitute ‘a day’s work.” It will 
be remembered that, on June 25, 1868, Congress passed an act declaring ‘ that 
eight hours shall constitute a day’s work for all laborers, workmen, and 
mechanics now employed, or who may hereafter be employed, by or on behalf 
of the government of the United States’? (Revised Statutes, § 3738). In 
construing this enactment, the court (Mr. Justice Hunt) says: — 


“ This was a direction by Congress to the officers and agents of the United States, 
establishing the principle to be observed in the labor of those engaged in its service. 
It prescribed the length of time which should amount to a day’s work when no special 
agreement was made upon the subject. There are several things which the act does 
not regulate, which it may be worth while to notice. 

“ First, It does not establish the price to be paid for a day’s work. Skilled labor 
necessarily commands a higher price than mere manual labor; and whether wages 
are high or low depends chiefly upon the inquiry, whether those having labor to 
bestow are more numerous than those who desire the service of the laborer. The 
English statute books are full of assizes of bread and ale, commencing as early as the 
reign of Henry IL., and regulations of labor; and many such are to be found in the 
statutes of the several States. It is stated by Adam Smith, as the law in his day, 
that in Sheffield no master-cutter or weaver or hatter could have more than two appren- 
tices at a time; and so lately as the 8 George III., and which remained unrepealed until 
1825, an act was passed prohibiting, under severe penalties, all master tailors in 
London, or within five miles of it, from giving, or their workmen from accepting, 
more than two shillings and seven pence halfpenny a day, except in the case of gen- 
eral mourning. (Smith’s Wealth of Nations, 125, 6, Oxford ed. of 1869.) A different 
theory is now almost universally adopted. Principals, so far as the law can give the 
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power, are entitled to employ as many workmen, and of whatever degree of skill and 
at whatever price, they think fit; and, except in some special cases (as of children or 
orphans), the hours of labor and the price to be paid are left to the determination of 
the parties interested. The statute of the United States does not interfere with this 
principle. It does not specify any sum which shall be paid for the labor of eight 
hours; nor that the price shall be more when the hours are greater, or less when the 
hours are fewer. It is silent as to every thing, except the direction to its officers, 
that eight hours shall constitute a day’s work for a laborer. 

“Second, The statute does not provide that the employer and laborer may not 
agree with each other as to what time shall constitute a day’s work. There are 
some branches of labor, connected with furnaces, foundries, steamer, or gas-works, 
where the labor and the exposure of eight hours a day would soon exhaust the 
strength of a laborer, and render him permanently an invalid. The government 
officer is not prohibited from knowing these facts, nor from agreeing when it is proper 
that a less number of hours than eight shall be accepted as a day’s work. Nor does 
the statute intend that, where out-of-door labor in the long days of summer may be 
offered for twelve hours at an uniform price, the officer may not so contract with a 
consenting laborer. 

“We regard the statute chiefly as in the nature of a direction from a principal to 
his agent, that eight hours is deemed to be a proper length of time for a day’s labor, 
and that his contracts shall be based upon that theory. It is a matter between the 
principal and his agent, in which a third party has no interest. The proclamation of 
the President and the act of 1872 are in harmony with this view of the statute. 

“We are of the opinion, therefore, that contracts fixing or giving a different length 
of time as the day’s work are legal and binding upon the parties making them. 

“Tn the case before us, the claimant continued his work, after understanding that 
eight hours would not be accepted as a day’s labor, but that he must work twelve 
hours, as he had done before. He received his pay of $2.50 a day for the work of 
twelve hours a day, as a calendar day’s work during the period in question, without 
protest or objection. At that time, ordinary laborers under the same government 
received but $1.75 per day at the same place; and those engaged in the same depart- 
ment with the claimant in a private establishment, at the same place, received but 
$2 for a day’s work of twelve hours; and the finding adds, ‘ They had more work to 
do than the claimant had while similarly employed.’ The claimant’s contract was a 
voluntary and a reasonable one, by which he must now be bound. 

“In 1873, the claimant applied for the same arrears of pay as are here in ques- 
tion, and received from the auditor an award of $205.63. That amount was paid to 
the claimant, and he receipted in writing in full for the account. This has often 
been held in this court to be a bar to any further claim. United States v. Justice, 
14 Wall. 585; United States v. Child, 12 id. 282. 

“ These principles require a reversal of the judgment of the Court of Claims. 
The case is remanded to the Court of Claims, with directions that the petition of the 
claimant be dismissed.” 


Revisep Statutes. —It is said that ex-Secretary Boutwell has com- 
pleted the annotation of the Constitution in the progress of his work of bring- 
ing out a new edition of the Revised Statutes. It is thought the whole work 
may be finished by the close of the present year. 
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COLORADO. 


Court sitting as Jury.—One of the county courts has found a some- 
what novel way out of the difficulty of deciding upon a tangled mass of facts. 
A correspondent of the Central Law Journal, writing to that paper, says: — 


“The county courts of Colorado are nisi prius courts, having concurrent jurisdic- 
tion with the district courts, when the matter in controversy does not exceed $2,000. 
In an action recently brought in the county court of this county, tried before the 
court without a jury, the court rendered the following decision: ‘In the case of 
— v. ——, this court, sitting as a jury, has heard the evidence, and the court as 
court has instructed the court, sitting as a jury, as to the law in the case. After due 
deliberation over the evidence and the instructions, the court, sitting as a jury, is 
obliged to announce that the jury cannot agree; and a new trial, before another jury, 
is consequently ordered.’ ” 


FLORIDA. 


Ir is provided by the new jury law that a juror who does not have a knowl- 
edge of reading, writing, and arithmetic, may be challenged in any case in 
which such knowledge may be necessary to enable the jury to understand the 
evidence. 


MASSACHUSETTS. 


Coroners. — The much-discussed and troublesome question of coroners 
received a satisfactory solution, so far as Massachusetts is concerned, at the 
last session of the legislature (Acts of 1877, ch. 200). This new act embodies 
substantially the changes pointed out in a paper in our last number (Notes 
on Coroners) as desirable; viz: — 


“1. The abolition of the coroner’s jury. 
“2. The abolition of the office of coroner, and the division of his functions between — 
“a Medical officers to make the physical examination, and testify as to its 
results. 
“b Judicial officers to hear the testimony and apply the law. 
“3. The appointment of permanent medical officers . . . for the former duty. 
“4, The transfer of the latter duty to the courts of first instance.” 


Mcrper, Surcipe. — A novel and exceedingly curious question of law arose 
in Commonwealth v. Lucy Ann Mink. The defendant was indicted for the mur- 
der of one Ricker. At the trial it appeared that Ricker came to his death from 
a pistol-shot wound; that, at the time the wound was received (a little after 
ten o’clock in the evening), he and the defendant were together in a room, the 
door of which was closed, so that it could not be opened from the outside with- 
out a key; that they had been sitting there together, without a light, for about 
two hours before the shot was fired; that, just before or just after the sound 
of the shot was heard (the evidence was conflicting on this point), a noise as 
of a scuffle was heard in the room, and voices, or at least a voice, was heard 
inside the room; that then a man was heard to cry out, ‘* Burst open the door; 
I am shot,’’ or something to that effect. A number of people gathered about 
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the door. The door was burst open, and the man was found with his arms 
thrown around the woman as if trying to hold her; and she had a pistol in 
her hand, which was shortly after taken from her by force. 

The defendant testified in her own behalf. She said, in substance, that 
she had been engaged to be married to Ricker; that he had shown a disposi- 
tion to desert her; that she had sought this interview in the hope of bringing 
him back to her; and that, failing in this effort, she had attempted to commit 
suicide; and that, in interfering and attempting to stop her, Ricker had, by 
accident, received the wound which caused his death. 

In charging the jury, the court, referring to the view of the matter pre- 
sented by the defendant’s testimony, said: — 


“But there is another aspect of the case, which on consultation the court have 
felt it their duty to present to you, although it has not been made prominent in the 
argument that has been addressed to you on either side. Suppose the shooting were 
then a matter of accident. If it were a mere accident, strictly and purely and literally 
an accident, such as might happen from the dropping of a pistol on the floor, and 
death ensued, it would not be a criminal act on the part of the defendant. It would 
be a matter, you might say, in which she was guilty of carelessness; but she would 
not be guilty of either murder or manslaughter, and she would not be guilty of any 
crime which could be animadverted upon in the criminal courts. But there is a kind 
of accident which might happen, which would still leave her to some extent respon- 
sible as a criminal. I understand her, in her testimony, to say that she put the 
pistol to her head, or, at any rate, that she took it out of her trunk, with the inten- 
tion of committing suicide. Well, if that were true, gentlemen, what would be the 
position of the case ? and how would she stand in this court? In all indictments for 
murder there are three verdicts, either one of which it would be competent for the 
jury to render, according to the evidence. That is to say, the jury might find the 
defendant guilty of murder in the first degree; they might find her guilty of mur- 
der in the second degree, and not in the first; they might find her guilty of man- 
slaughter; or they might find her guilty of not any form of crime. Well, now, 
supposing that you believe her story, and that she did put the pistol to her head 
with the intention of committing suicide, she was about to do a criminal and unlaw- 
ful act, and that which she had no right to do. It is true, undoubtedly, that suicide 
cannot be punished by any proceedings of the courts, for the reason that the party 
who killed himself has placed himself beyond the reach of justice, and nothing 
can be done. But the law, nevertheless, recognizes suicide as a criminal act, and 
the attempt at suicide as also criminal. It would be the duty of any by-stander who 
saw such an attempt about to be made, as a matter of mere humanity, to interfere 
and try to prevent it. And the rule is, that, if a homicide is produced by the doing 
of an unlawful act, although the killing was the last thing the party about to do it 
had in his mind, it would be an unlawful killing, and the party would incur the 
responsibility which attaches to the crime of manslaughter. Then, gentlemen, you 
are to inquire, among other things, — and if you reach that part of the case,— Did 
this woman attempt to commit suicide in his presence? And if she did, I shall have 
to instruct you that he would have a right to interfere and try to prevent it by force. 
He would have a perfect right, and I think I might go further and say that it would 
be his duty, to take the pistol away from her, if he possibly could, and to use force for 
that purpose. If, then, in the course of the struggle on his part, to get possession of 
the pistol, to prevent the person from committing suicide, —if in the course of such 
struggle the pistol went off accidentally, and he lost his life in that way, —it would 
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be a case of manslaughter; and it would not be one of those accidents which would 
excuse the defendant from being held criminally accountable.” 


At a later part of the charge, returning to the subject, the court said: — 


“Did she get herself into such a condition of despondency and disappointment 
that she was trying to commit suicide, and was about todo so? If that was her 
condition, — if she was making that attempt, and he interfered to prevent it, and got 
injured by an accidental discharge of the pistol, as I told you it would be man- 
slaughter.” 


And again: — 


“Tf, on the contrary, you find it was an accident occurring in such case as I 
have described, in an attempted suicide; if you think that it is an accidental kill- 
ing, but not justified by the circumstances under which she stood at the time, — not 
accidental, as being a pure accident; but criminal, as being the result of a wrongful 
act on her part, —it would be your duty to find her guilty of manslaughter, and not 
of murder in either degree.” 


The jury apparently adopted the defendant’s account of the occurrence as 
the true one, as they returned a verdict of manslaughter. The defendant, 
however, has filed exceptions to the rulings of the court, that the accidental 
shooting of Ricker while she was attempting to commit suicide rendered her 
guilty of manslaughter; and the case goes to the full court on that point. 

It is worth noting, in this connection, that in Commonwealth v. Dennis 
(105 Mass. 162), it was held that an attempt to commit suicide was not indict- 
able in Massachusetts. In the last-named case, the court said that the legisla- 
ture, having dealt as a whole with the matter of attempts to commit crime 
(Gen. Stat., ch. 168, § 8), the common law on the subject was repealed by 
implication; and that, it being provided by that act that in no case should 
the punishment for an attempt exceed one-half the penalty affixed to the com- 
mission of the crime, no punishment was provided for an attempt to commit 
suicide, as the act itself was not punishable by the law of the State; and 
therefore that the person making such an attempt was not indictable. 


Tue Sunpay Laws. — The case of Smith v. Boston Maine Railroad, 
120 Mass. 490, in which a majority of the Supreme Court held that a man 
unlawfully travelling along the street on the Lord’s day cannot maintain an 
action against a railroad company for injuries sustained by him at a railroad 
crossing, through the negligence of the company’s servants, has certainly 
pushed the doctrine that a man violating the Sunday law cannot recover for 
injuries sustained while so doing, further than any case in our knowledge, 
except, perhaps, the case of Gregg v. Wyman, 4 Cush. 322, expressly overruled 
in Hall vy. Corcoran, 107 Mass. 251; and it does not seem to us reconcilable 
with this last case, or with the previous cases of Welch v. Wesson, 6 Gray, 505, 
Cox vy. Cook, 14 Allen, 165, and Steele v. Burkhardt, 104 Mass. 59. 

Smith was passing along the street on secular business: he came to the 
railroad crossing, and was there injured by the negligence of the railroad 
company. His case would seem to fall exactly within the language of Chief 
Justice Chapman in Steele v. Burkhardt, quoted with approval by Mr. Justice 
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Gray in Hall vy. Corcoran, that, ‘‘ while no person can maintain an action to 
which he must trace his title through his own breach of the law, yet the fact 
that he is breaking the law does not leave him remediless for injuries, wil- 
fully or carelessly done to him, and to which his own conduct has not contrib- 
uted.”? And the facts of the two cases are almost exactly similar. In Steele 
v. Burkhardt, a man illegally left his horse and wagon in the street, in a man- 
ner forbidden by a municipal ordinance; held, that he might maintain an 
action against a person negligently driving against it. . In Smith v. Boston & 
Maine Railroad, Smith was illegally passing along the street; held, that he 
could not maintain an action against a railroad company for negligently 
injuring him at a crossing. We must confess ourselves to be at a loss to see 
the distinction between the cases. 

Welch v. Wesson, the leading authority relied upon in Steele v. Burkhardt, is, 
if possible, a still stronger case. The plaintiff and defendant were illegally 
engaged in trotting their horses against each other, and, while so doing, the 
defendant wilfully ran the plaintiff down; held, that the plaintiff could main- 
tain an action against the defendant for the injury thus suffered. This case 
has never been questioned. 

In Hall y. Corcoran, in which all the cases are very ably reviewed by Mr. 
Justice Gray, and Gregg v. Wyman was expressly and unanimously overruled, 
it was decided that a person who hires a horse of its owner to drive to a par- 
ticular place, and drives it to another place, is liable in tort for the conversion 
of the horse, although the contract was made on the Lord’s day, for pleasure 
only, as both parties knew, and therefore illegal and void. The learned 
judge said, that ‘‘ the defendants’ liability for the injury done by them to the 
plaintiff’s property is not affected by the question, whether the contract 
between the parties was valid or void in law, or whether there was or was 
not any such contract in fact. The contract need not, therefore, be shown by 
the plaintiff; and, if proved by the defendants, by cross-examination of the 
plaintiff’s witnesses or otherwise, it has nothing to do with the plaintiff’s cause 
of action against the defendants.” 

We think this principle should have been applied in Smith v. Boston § Maine 
Railroad. The defendants negligently injured the plaintiff, while he was pass- 
ing along the public streets of the city. Why he was in the street, or the fact 
that he was there for an unlawful purpose, had no more to do with the plain- 
tiff’s right of action for injuries received by the defendant’s negligence than 
the fact that the plaintiff was racing had to do with his right of action for 
wilful injuries inflicted by the defendant in Welch v. Wesson, or the fact that 
the plaintiff had unlawfully let his horse to the defendants had to do with his 
right of action for its subsequent conversion in Hall vy. Corcoran. The action 
was solely for tort, and not founded on any contract. It differs from an 
action, under similar circumstances, against the city, for injury suffered by the 
plaintiff from a defect in the street; for the liability of the city therefor rests 
solely on statute, and only to those who are using the street for lawful pur- 
poses. It differs from an action, under similar circumstances, by a passenger 
against a common carrier (assuming Stanton v. Metropolitan Railway, 14 Gray, 
485, to have been correctly decided); because that rests upon the illegal con- 
tract of carriage, which was thought to be the basis of the plaintiff’s suit. 
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But see, contra, Philadelphia, Wilmington, § Baltimore Railroad v. Philadelphia 
& Havre de Grace Towboat Company, 23 How. 218; Mohney v. Cook, 26 Penn. 
St. 342; Carroll v. Staten Island Railroad, 58 N. Y. 126; and the Massachusetts 
Statute of 1877, c. 232, changing the law from what it was decided to be in 
Stanton v. Metropolitan Railway. 

It ought to be said that, in Smith v. Boston and Maine Railroad, the court 
places the decision solely on the plaintiff’s illegal travelling, and takes no 
notice of the point which we are considering; and none of the cases we have 
relied upon is cited. But it can hardly be that in a case in which the court 
was not unanimous, and in which its decision was so inequitable, the other 
grounds, upon which we think the action was maintainable, were overlooked, 
and that Welch v. Wesson and Hall v. Corcoran escaped the attention of the 
learned judges. Be this as it may, we cannot but think the decision wrong as 
well as harsh, and one not likely to be followed. 


A. L. Soure, Esq., of Springfield, has been appointed an associate justice 
of the Supreme Judicial Court, to fill the vacancy occasioned by the resigna- 
tion of Judge Devens on his appointment to the office of Attorney-General of 
the United States. 


MINNESOTA. 


MarriaGe. — State of Minnesota v. Leo Miller and Mattie Strickland. 
The defendants in this case, who seem to have set somewhat wide bounds to 
the liberty of conscience which they supposed the Constitution guaranteed 
them, entered into the following contract: — 


“Union, Civil and Conjugal: The undersigned, this second day of November, 
A.D. 1875, enter into a business partnership, under the name of Miller & Strickland, 
on the following conditions, to wit: That all earnings and profits arising from our 
individual and joint labors, whether in departments of literature, art, science, 
mechanics, agriculture, or trade, shall be shared and held equally. 

-“ Believing that the divine principle of love, drawing together two kindred souls, 
is the only binding law in the conjugal union of the sexes, and the only law making 
right such intimate relations, we are also happy to confess to each other, to God, and 
His angels, and to all the world, the existence of a mutual affection known by that 
name ; and we deliberately join heart and hand in this most sacred of all unions, 
hoping and praying that the tie that binds us may last through life and survive the 

ve. 

“ Should this union be blessed by offspring, we jointly and severally pledge our- 
selves, our assigns and administrators, to foster and support them during the depen- 
dent years of infancy and youth; supplying their physical wants, and rearing them in 
principles of virtue and knowledge, to the best of our ability and judgment. 

“This simple form of conjugal union we are constrained to adopt from the deepest 
conscientious convictions of right and duty ; and we sincerely regret that condition 
of society, which, if we would be true to ourselves, makes it necessary for us to 
oppose the opinions of a majority of our fellow-creatures ; disregarding the laws 
and customs which they assume to make for the control of an affection between the 
sexes, which we believe is, and of divine right ought to be, free. 


“ Chicago, Ill., Nov. 2, 1875. 
“ (Signed) Leo MILER, 


(Signed) Martie StRIcKLAND.” 


ri 

ti 

al 

a 

sl 

a] 

T 

be 

to 

m 

Si 

as 
T 
re 

va 

de 

di 

at 

it, 

of 

co 

su 

wi 

En 

pa 

to. 

or 

& | 

of 

we 

be: 

£1 
be 
nai 


SUMMARY OF EVENTS. 783 


The district attorney, however, took a different view of the constitutional 
rights of the defendants, and promptly indicted them for lascivious cohabita- 
tion. The case was tried on an agreed statement of facts, which set out the 
above agreement, admitted that the parties lived together in pursuance of it, 
and that no marriage ceremony between them had ever been performed; and 
submitted their right so to live together to the court, subject to the right of 
appeal. The court below found the defendants guilty, and they appealed. 
The Supreme Court has affirmed the judgment, saying: — 


“ The question sought to be presented and argued by appellant is not properly 
before us for consideration. The return to the appeal contains no exceptions taken 
to ‘any opinion, direction, or judgment’ of the court below, and settled, allowed, and 
made a part of the judgment roll, as prescribed by sec. 7, chap. 117, of the General 
Statutes. 

“ Hence, the only question which can be considered upon the record before us is 
as to the sufficiency of the indictment to support the judgment. 

“ As appellant makes no question of this character, and none is apparent to the 
court, the judgment is affirmed.” 


Probably, in their next articles of co-partnership, the defendants will 
include a ‘‘ department ’’ of law, as well as of literature, art, and science. 


NEW YORK. 


Emma Mine.— FRAUDULENT REPRESENTATIONS. — FEES OF JURORS. 
The case of the Emma Mining Company v. Trenor W. Park et als., brought to 
recover damages resulting from alleged fraudulent representations as to the 
value of the mine sold to the plaintiffs, has resulted in a verdict for the 
defendants. The trial began Dec. 13, 1876, and continued for the extraor- 
dinary time of seventy odd working days. The case has attracted much 
attention, not only on account of the unusual length of time spent in trying 
it, and of the importance of the questions of law it involved, but by reason 
of a sort of international importance attaching to it, owing to the unhappy 
connection with the matter of our late minister to England. The following 
summary account of the trial, which we take from the Albany Law Journal, 
will be found of interest : — 


“The case was this: In November, 1871, the Emma Mine was owned by the 
Emma Silver Mining Company, of New York. All the shareholders of that com- 
pany had united in an agreement, whereby the stock of the company was transferred 
to Messrs. Park, Baxter, and two others, to sell the entire stock of the corporation, 
or any part of it, and to distribute the proceeds among the stockholders. 

“Mr. Park proceeded to London, and there made a contract with Albert Grant 
& Co., by which the latter were to organize a joint-stock company for the purchase 
of the mine, at the price of £1,000,000 sterling. By this agreement, Grant & Co. 
were to receive £100,000 for their services and expenses in ‘floating ’ the enterprise, 
besides commissions on sales of stock, from which they eventually received 
£100,000 more. 

“General Schenck, American Minister to England, was induced to consent to 
become a director in the proposed company. Largely through the influence of his 
name, several English gentlemen of official and social prominence also consented to 
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become directors, and the Emma Silver Mining Company (limited), of London, was 
organized. Messrs. Park and Baxter were among the directors. 

“The directors issued a prospectus setting forth all the material facts relative to 
the character, past history, and value of the mine. All the stock was immediately 
subscribed for. The prospectus announced that monthly dividends of one and a 
half per cent would be paid, commencing on the first day of the month next ensuing. 
It contained extracts from the report by Prof. Silliman, of Yale College, and from a 
letter of Prof. W. T. Blake, describing the mine in glowing terms. 

“ Beside the mine, the new company was to acquire upon the purchase 2,800 tons 
of ore, in transit from the mine to England, for smelting, of the estimated value of 
£28 per ton, and £46,300 proceeds of ore recently raised from the mine and sold. 
The prospectus stated that this ore had all been raised within four months, and that 
the net yield of the mine within that period had been £231,000. For the mine and 
property the company paid £1,000,000, — half in paid-up shares, half in cash. 

“The company took possession, and continued to operate the mine until the ore 
gave out. It paid dividends of one and one-half per cent., monthly, for thirteen 
months, and then dividends ceased. 

“Tt appeared in evidence that Grant & Co. had paid Col. Sturt, an army officer, 
£10,000, for his influence in inducing some of the members of Parliament to become 
directors ; that qualifying shares of the value of £500 had been presented to each 
of the directors; and that Jay Cooke, McCulloch, & Co., whose names were referred 
to as the bankers of the company, received £25,000. Whether Park was a party to 
these payments was a point in dispute upon the testimony. 

“ After Mr. Park’s arrival in London, and before he arranged with Grant & Co. 
to bring out the company, he had entered into negotiations with Coats & Hankey, 
stockbrokers, to bring it out. They required a report on the mine from some one 
to be selected by themselves, and they selected Prof. Silliman. He was to make an 
examination, and report to them, but at the expense of the vendors. He did make 
the report, and was paid therefor $25,000 by the vendors. 

“ After the mine had given out, the corporation brought suit against Park and 
Baxter for fraud in the sale, alleging that it was a fraud from beginning to end. It 
was also alleged that it was effected by fraudulent suppression and misrepresentation 
of material facts. The misrepresentations relied on were the statements as to the 
past yield, character, and condition of the mine as represented in the prospectus and 
in Prof. Silliman’s report. 

“ A vast mass of testimony was introduced upon the trial. The reading of depo- 
sitions taken in Utah and in London occupied over a month. A large number of 
experts were examined upon geological and mineralogical facts; mining engineers, 
superintendents, and assayers were examined, and testimony was given, relative to 
the local mining laws and customs of Utah, and as to the commercial usages in 
England, particularly those of the Stock Exchange of London. 

“The case presented a great many questions of law, some arising upon English 
statutes and decisions in construction in regard to joint-stock companies; others, 
upon mining laws and territorial decisions in regard to effect of location and scope 
of patents. But those of most general interest to the profession involved the right of 
the corporation to maintain the action; the evidence by which it was to be made out ; 
and the effect upon the transaction of the relations of the vendors to the vendee, the 
former being directors of the latter. 

“ The plaintiff was organized for the express purpose of purchasing the Emma 
Mine, and the defendants were made directors to carry out that purpose. It was 
claimed that the corporation could not maintain the action; that while stockholders 
could recover upon proper proof, no right of action arose in favor of the plaintiff ; 
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that the prospectus issued by the directors was the act of the corporation, and could 
not be the vehicle of fraudulent representations to the corporation ; that, as the 
defendants were directors, the corporation was chargeable with notice of all the facts 
of which they had notice, and in regard to which they took official action. 

“ The court held, that, if the corporation was induced to part with the corporate 
funds by fraud or deceit, it could maintain an action for its damages ; that this could 
only be shown by proof that its directors had been induced by deceit to purchase ; 
that this was not shown by proof that a prospectus containing false representations 
had been issued ; that although every stockholder might have subscribed on the faith 
of the prospectus, and thus furnished the fund for the purchase, proof to such effect 
was not competent ; that the sole question was whether the defendants had deceived 
their co-directors, and induced the corporation to make the purchase and part with 
its money ; that, in connection with evidence of the participation of the defendants 
in the preparation of the prospectus, the prospectus was admissible as evidence of 
representations made by or sanctioned by the defendants to their co-directors ; and, 
as it was approved by all the directors, was evidence that the co-directors relied 
upon the truth of its statements. 

“ The court also held, that as the defendants occupied fiduciary relations toward 
the corporation, they were bound to the duty of full disclosure of all material facts, 
and were liable for fraud if they withheld information as to material facts, intending 
thereby to mislead their co-directors; that they could not shield themselves by 
silence; and, if their co-directors were induced to purchase the property upon the 
assumption of the truth of material facts which defendants knew did not exist, the 
defendants were liable. 

“The court held, that if the defendants misled their co-directors by fraudulent 
suppression or representation, the cause of action inured to the corporation, and it 
could recover damages for the fraud ; that it could not recover upon proof that the 
shareholders were misled, who subscribed for the stock, and thus furnished the funds 
for the purchase ; and that the prospectus was only important in so far as it evidenced 
representations made by the defendants to their co-directors. 

“ The court also held that fraudulent practices in procuring influential persons to 
become directors, or in commending the enterprise to the favor of shareholders, were 
not and could not be a substantive cause of action, but might be considered by the 
jury upon the question of scienter. 

“ There was a large amount of evidence tending to show that the defendants 
fully believed the truth of the representations in the prospectus, and in Prof. Silli- 
man’s report as to the history, character, and value of the property. 

“The jury undoubtedly concluded that, although illegitimate and dishonorable 
practices were used to organize the company and float the enterprise, the defendants 
were not guilty of any fraudulent intent ; in short, that they wanted the co-operation 
of men of prominence to give credit to the speculation, but did not expect them to 
lend themselves to any fraud, and fully believed that the property was all it was 
represented. 

“ By reason of the great length of the trial, the counsel for both sides proposed 
that $5,000 additional compensation be given to the jury: but the court held, that it 
could not sanction the proposition ; that the law which exacts jury service of the 
citizen prescribes the compensation, and court had no authority to diminish or 
increase it because of the circumstances of a particular case ; that it is to be assumed 
the law was passed upon full deliberation, and to increase the compensation it awards 
would be an imputation upon the justice and wisdom of the law, and, therefore, an 
impropriety ; that, under such circumstances, the court should not sanction in the 
parties what it would not do of its own motion. 

VOL. XI. 51 
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“Further, that the action proposed would introduce a dangerous precedent. 
Similar action might be suggested by it in future cases, and it might happen that 
suggestions would proceed from parties or from jurors for extra compensation in 
cases far less meritorious than this; that its tendency would be to tempt parties to 
bid for the favor of juries, by proposing extra compensation, knowing the adverse 
party might be unable or unwilling to assent. 

“In short, that it would open the door of the jury box to impure and demoralizing 
influences, and for that reason should be discountenanced.” 


PENNSYLVANIA. 


Controt or Bopy Arter Deatu. —A dispute of very rare occurrence 
arose in Lowry v. Plitt, lately determined by the Court of Common Pleas in 
Philadelphia. The facts were these: Mrs. Henrietta Lowry died in Jan- 
uary, 1866, at Philadelphia, in a house bought and furnished for her by 
one of her sons, Lowry D. Lowry, then living in Peru. At the time of her 
death, neither Mrs. Lowry nor either of her children owned any place of 
burial, and she was buried in a lot in Laurel Hill Cemetery, belonging to her 
sister, Sophia W. Plitt. Mrs. Lowry’s father, mother, and four sisters had 
been buried in the same lot, and she was buried there without any objection 
on the part of those of her children who were present. Afterwards, Lowry D. 
Lowry returned to Philadelphia, and died, leaving a will, in which he directed 
that the sum of $5,000 should be spent in building a vault in Laurel Hill 
Cemetery, in which he wished that the remains of his mother, and of certain 
other relatives, should be placed. On completion of the vault, the executors 
attempted to enter Mrs. Plitt’s lot, for the purpose of removing Mrs. Lowry’s 
remains; but were prevented by Mrs. Plitt, and Mrs. Edwards, a daughter of 
Mrs. Lowry. The executors, together with three of the sons of Mrs. Lowry, 
thereupon filed their bill against Mrs. Plitt, Mrs. Edwards, and the Laurel 
Hill Cemetery, praying an injunction forbidding the respondents from hinder- 
ing the removal. The respondents set up in their answer that Mrs. Lowry, 
‘* before her death, had repeatedly expressed a desire to be buried in that lot, 
and on her death-bed gave express directions to that effect;’? and that such 
removal would do great violence to the feelings of the respondents. 

Before argument one of the sons, party plaintiff, died, and another with- 
drew from the cause and opposed the removal. 

The case was heard on bill and answer, and the bill ordered to be dismissed, 
the court (FINLETTER, J.) saying: — 


“The controversy is about the right to disinter and remove, after appropriate 
obsequies, which were considered by all interested as final. 

“In Wynkoop v. Wynkoop, 6 Wright, 293, it is clearly and broadly decided that, 
after interment, all control over the remains is with the next of kin. The reasoning 
which transfers this right from the widow is not satisfactory ; because it does not 
seem to be based upon principle or reason, and is repugnant to the best feelings of 
our nature. 

“ Such a right must necessarily be in the next of living kin. It is only the living 
who can give the protection, or be burdened with the duty of protection, from which 
the right springs. It is only the living whose feelings can be outraged by any unlaw- 
ful disturbance of the dead. From this it follows that it is a right which cannot be 
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transmitted or transferred. It is, moreover, one in which all of the next of kin have 
an equal interest. The plaintiff, therefore, derives no authority over the remains of 
his mother from his brother’s will; and in himself he has no better claim than his 
sister or brother. He is, then, without that clear exclusive title which alone is en- 
forced by injunction. . 

“ When it is considered that the removal of the remains of Mrs. Lowry involves 
an invasion of the rights of Mrs. Plitt, it is not clear that, even if all the next of kin 
had joined in these proceedings, we could have granted the relief prayed for. The 
law regards with favor ‘the repose of the dead.’ When they are inurned in the 
places selected by them, it must be something more than sentiment or abstract right 
which will induce us to enforce the claim of the next of kin, by the invasion of the 
burial-place of another. In such a case, it may well be questioned whether the right 
of the next of kin exists at all. 

“This doctrine is more than foreshadowed by Chief Justice Read, in Wynkoop v. 
Wynkoop, when he says : ‘ Besides, the fact that her son is deposited in her burial- 
place, in consecrated ground, and that he was buried with the ceremonies of the 
church and with the honors of war, is sufficient to justify us in refusing permission 
to a removal under the circumstances.’ 

“Mrs. Lowry was buried where she desired to be, with the acquiescence of all 
her children. Those of them who survive are divided upon the question of removal. 
She is with her father, mother, sisters, and her first-born. Upon the granite which 
marks their resting-place, her name is graven with theirs ; and beneath it their ashes 
have commingled. It is fitting they should remain undistarbed.” 


TENNESSEE. 


ConstiTuTIONAL Law. — An interesting question touching the constitu- 
tional restrictions on the power of the legislature arose in the case of Perkins 
v. Scales, lately decided by the Supreme Court. The case involved the ques- 
tion, whether a certain act of the general assembly was constitutional, and the 
bench of six judges was equally divided in opinion. It appeared, however, 
that while the case was pending, the general assembly had passed an act, 
providing that — 

“Tn all cases now pending in the Supreme Court, or hereafter brought thereto, 
in which the judges shall be equally divided, the judgment shall be determined as 
follows: ‘If the case depend upon the constitutionality of any act of the general 
assembly, then such judgment or decree shall be in favor of the validity of such act. 
In all other cases, the judgment or decree of the court below shall be affirmed.’ ” 


On the question whether the legislature had power under the Constitution 
to pass the last-named act, the court (FREEMAN, J.) says: — 


“By the Constitution, the powers of government are distributed among the 
departments, —the legislative, the executive, and judicial,—and ‘no person or 
persons belonging to any of these departments shall exercise any of the power 
properly belonging to either of these others, except in cases herein permitted or 
directed. Art. 2, sects. 1 and 2. By the schedule to the Constitution of 1870, it was 
provided that six judges should compose this court, until there should be a vacancy 
occurring after the first of January, 1878. Section 2. 

“The court thus constituted was the supreme judicial tribunal of this department 
of the government. Its function was to decide all cases on the law and facts that 
might be brought before it in accordance with the jurisdiction conferred by the Con- 
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stitution. In accordance with the genius of such an organization, a majority of the 
court would be required to render a decision; for, if this was not the case, then a 
minority might do it, —a conclusion to which no one, we take it, would assent. In 
any court, however, whatever decree the court shall give must be the result of its 
own judgment, in the performance of the functions assigned it by the Constitution. 
No other department of government has the right to indicate or dictate what that 
judgment shall be. This would be to usurp the judicial function confided exclusively 
by the Constitution to the judicial department. 

“ Whether the legislature might or might not have enacted a rule for the govern- 
ment of the court on this subject in the future may be possibly a different question, 
but that it could prescribe what the court should do in cases then before the court 
we think is beyond all question to overstep the line limiting their power under the 
Constitution. However, we may say, it would seem difficult to distinguish in prin- 
_ciple between the two cases ; that is, of an enactment operating on cases then pending» 
and on future cases. In either case, it is not to prescribe a rule of future conduct to 
the citizen, which is the essential element of a law operating on the rights of a citizen ; 
but would be to dictate a judgment for the court not based on the law and the facts 
in the case, but upon a certain state of opinion as held by the judges of the court, in 
which a certain result is required to be entered as the judgment of the court. This 
judgment, it is evident, would be the judgment or the result declared by the legisla- 
ture, and not by the court. In addition, if the legislature could say an affirmance 
should be the result of an equal division of the members of the court in opinion, why 
not with the same propriety say that a minority should govern, or that the then 
oldest judges agreeing, or the then youngest; or (to reduce it to an absurdity) the 
three judges who should weigh the most, or any other arbitrary rule that body 
might choose to adopt?) We cannot see where the limit shall be fixed in such a case, 
except at the discretion of the legislature, if we once admit they can fix any rule at 
all on this subject. It may as well have been required that the opinion of the Chief 
Justice should have the right to decide the case, or his opinion should be the basis of 
the decree, as that a certain decree should be rendered because the court could not 
agree upon one for itself. This last is certainly the leading feature of the law before 
us; that is, where the court cannot agree upon an opinion or judgment, one is pre- 
sented by the legislature arbitrarily, regardless of the merits of the case before the 
court. This certainly is a usurpation of the judicial function, and far from the true 
principle of legislative or law-making action. ... . This view brings out clearly the 
true idea that underlies this enactment; that is, that the judgment required to be 
rendered is that of the legislature, and not of the court nominally rendering it. We 
hold, therefore, the act to be void for these reasons. We add, that the law is prob- 
ably subject to other objections ; but we think this suffices to show clearly its uncon- 

stitutionality, without need of further discussion.” 


ENGLAND. 


Apsorntnc Owners. — An extreme application of the rule laid down in 
Fletcher v. Rylands (L. R. 3 H. L. 330) was lately made by the Common 
Pleas Division in Humphreys v. Cousins. The case was peculiar in its facts, 
which were these: a drain, which began under the house occupied by the 
defendant, passed out under several other houses, receiving the sewage from 
them: and then, turning, passed again under the defendant’s house; and 
thence, under the plaintiff’s. The drain getting out of order, a quantity of 
sewage came from it on to the plaintiff’s premises, and this action was brought 
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to recover for the damage occasioned thereby. It appeared that the defendant 
had no knowledge that the drain passed under his house a second time, and, 
of course, no knowledge that it was out of repair. The jury found that the 
damage resulted from a defect or a want of repair of the drain under the 
defendant’s house, but that no negligence was attributable to the defendant 
in respect of such defect or want of repair. Leave was reserved to enter judg- 
ment for the plaintiff for the amount of damages assessed by the jury. In 
ordering judgment for the plaintiff, the judgment of the court (Denman and 
LinpLey, JJ.) was delivered by Denman, J., who said: — 


“The plaintiff and the defendant in this case are tenants and occupiers of adjoin- 
ing houses; and the plaintiff, upon the facts and findings of the jury, now complains 
of injuries caused to his premises and stock in trade by water and sewage coming 
into his cellar from the defendant’s premises. The jury have found, in effect, that 
the injuries complained of are so caused, and have assessed the damages sustained by 
the plaintiff at £30. The plaintiff has moved for judgment for the amount of the 
damages so assessed. The facts relied on as a defence to the action are, in sub- 
stance, as follows. The water and sewage in question came from an old drain, 
which commenced on the defendant’s premises, and received his sewage, ran under 
and received the sewage of several other houses, turned back through the defend- 
ant’s premises, ran under the plaintiff’s cellar, and then away to a public sewer. 
This drain was not known to the defendant to turn back and run through his prem- 
ises under those of the plaintiff, and was not known to be out of repair. It was, 
however, in fact, out of repair, by reason of age and wear and tear; and its defective 
state, under the defendant’s premises, was the real cause of the mischief. The jury 
found that the defective state of the drain was not attributable to any negligence of 
the defendant. Upon these facts, it is to be observed at the outset, that the water 
and sewage which injured the plaintiff came on to the defendant’s land by an artifi- 
cial drain made for the convenience of the defendant and the other persons whose 
houses were higher up. We have not, therefore, to deal, as the court had in Smith v. 
Kenrick (7 C. B. 515), with the case of water or other matter coming naturally from 
or through the defendant’s land on to the plaintiff's. Bearing this in mind, it appears 
to us that it is incumbent on the defendant to show what right he had to allow the 
filth brought artificially on his land to escape on to the land of the plaintiff. The 
prima facie right of every occupier of a piece of land is to enjoy that land free from 
all invasion of filth or other matter coming from any artificial structure on land 
adjoining. He may be bound by prescription or otherwise to receive such matter, 
but the burden of showing that he is so bound rests on those who seek to impose an 
easement upon him. Moreover, this right of every occupier of land is an incident 
of possession, and does not depend on the acts or omissions of other people : it is 
independent of what they may know or not know of the state of their own property, 
and independent of the care or want of care which they may take of it. That these 
are the rights of an occupier of land appears to us to be established by the cases of 
Smith v. Kenrick, 7 C. B. 515; Baird y. Williamson, 15 C. B. N. 8. 376; Fletcher v. 
Rylands, 3H. & C. 774; L. Rep. 1 Ex. 265; L. Rep. 3 H. L. 330, and the older authori. 
ties there referred to, and the recent decision of Broder v. Saillard, L. Rep. 2 Ch. D. 
692. In the present case, the plaintiff was bound to receive sewage from the defend- 
ant’s land through the old drain, but not otherwise: he was not bound to receive it 
through the surrounding earth or the party-wall, through which, in fact, it came, 
Further, as the plaintiff was the occupier of a servient tenement, he was clearly not 
bound to repair the drain or any of the dominant tenements. The plaintiff's rights, 
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therefore, have been infringed ; and the loss he has sustained cannot be said to be 
damnum absque injuria. (See the note to Ashby v. White, 1 Sm. L. C. 263, 6th ed.) 
But the question still remains, has the defendant infringed those rights, and is he the 
person liable for the infringement? It is said this case is not like Tenant v. Goldwin, 
1 Salk. 860, or Fletcher v. Rylands ; because in both of those cases the defendant him- 
self brought on his land that which occasioned the mischief, whereas in this case the 
defendant received the sewage, and was bound so to do. So far, however, as we can 
judge, some of the sewage must, in fact, have come from the defendant’s own prem- 
ises in the first instance; but even if this is not to be taken as proved, we are ot 
opinion that, as between the plaintiff and the defendant, it was the defendant’s duty 
to keep the sewage, which he was himself bound to receive, from passing from his 
own premises to the plaintiff’s premises, otherwise than along the old accustomed 
channel. This duty is incidental to the defendant’s possession of land (see Russell 
v. Shenton, 3 Q. B. 449), and is the necessary consequence of the right of the plain- 
tiff. That duty, like its correlative right, is independent of negligence on the part 
of the defendant, and independent of his knowledge or ignorance of the existence of 
the drain. The duty of the defendant himself to receive the sewage evidently did 
not depend on such knowledge; and the fact that he unknowingly receives it affords 
no justification for allowing it to escape in a manner in which he had no right to let 
it pass. Fletcher v. Rylands is a strong authority to show that this conclusion is cor- 
rect ; for, although in that case the defendant knew of the existence of his reservoir, 
he did not know that the ground underneath it was in such a state as to render its 
existence dangerous. It was strenuously but ineffectually urged, that he could not 
be liable in respect of damage caused by a state of things of which he knew nothing. 
Bell v. Twentyman, 1 Q. B. 766, is a strong authority to the like effect. Indeed, if it 
be once established that the plaintiff’s rights have been infringed by the defendant, 
and that the plaintiff has been thereby damnified, the fact that the defendant 
infringed them unknowingly and without negligence cannot avail him as a defence 
to an action by the plaintiff: see Lambert v. Bessey, Sir T. Raym. 421. In short, we 
think that the true doctrine is contained in the following passage of the judgment of 
Blackburn, J., in the case of Hodgkinson vy. Ennor, 4B. & S. 241: ‘I take the law 
to be as stated in Tenant v. Goldwin (2 Ld. Raym. 1089; Salk. 21,360; 6 Mod. 311; 
Holt. 500), that you must not injure the property of your neighbor, and, consequently , 
if filth is created on any man’s land, then, in the quaint language of the report in 
Salk. 361, “ he whose dirt it is must keep it that it may not trespass.”’ The case 
of Hammond v. Vestry of St. Pancras, 30 L. T. Rep. x. 8. 296; L. Rep. 9 C. P. 316, 
which was relied upon by the counsel for the defendant, appears to us to have no 
real bearing upon the present case, inasmuch as the whole argument and decision of 
that case turned upon the effect of the clauses of a particular act of parliament impos- 
ing certain duties upon a public body, and no question arose as to the common-law 
liability of the occupier of adjoining premises (see the judgment of Brett, J., at 
p- 822). It was, however, contended that the present case was governed by Ross v. 
Fedden, 26 L. T. Rep. x. s. 966; L. Rep. 7 Q. B. 661: but that was a case in which 
the plaintiff and the defendant occupied separate stories in the same house ; and it was 
expressly distinguished from a case like the present, which depends simply on those 
principles of law which regulate the rights and duties of the occupiers of adjacent 
pieces of land. The case of Carstairs v. Taylor, L. Rep. 6 Ex. 217, is also clearly dis- 
tinguishable on the same ground. The question, whether the defendant was bound, 
as between himself and the plaintiff, to repair the drain, or so much of it as ran under 
the defendant’s land, was much discussed, but does not really arise; for the plain- 
tiff’s cause of action, as originally relied upon, is not that the defendant omitted to 
repair the drain, but that he omitted to prevent the sewage on his land from coming 
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on the plaintiff's land otherwise than as the plaintiff was bound to receiveit. If the 
defendant had prevented the sewage from so coming, the plaintiff would have had no 
cause of action whether the drain was repaired or not. The defendant may per- 
haps be entitled, as between himself and the owners and occupiers of the other domi- 
nant tenements, to call upon them to contribute to the expenses of keeping his and 
their common drain in repair; and it may be that the plaintiff might have sued all 
those owners or occupiers, including the defendant, for the damage which he has 
sustained by reason of such non-repair. But, even if the plaintiff could have sued 
them all, he was not, in our opinion, bound to do so: he was not bound to rest his 
case on his ability to establish a duty on them to repair the drain, and a breach of 
such duty by all who used it. Lastly, it was contended, that, as the defendant was 
only a tenant and not an owner, he was not responsible; but he was, in point of law, 
tenant, and as such responsible to the plaintiff (see Russell v. Shenton, ubi sup.), and 
he could himself have maintained an action for any invasion of such possession. 
For these reasons, our judgment is for the plaintiff.” 


Mr. Justice Fry.— The place created by the Supreme Court of Judica- 
ture (additional judge) Bill of 1877 has been filled by the appointment of 
Mr. Edward Fry, Q.C., as the new judge of the Chancery Division. Mr. 
Fry, who was born in 1827, was educated at University College, London, 
called to the bar at Lincoln’s Inn in 1854, and made Queen’s Counsel in 1869. 

The new judge is the author of the well-known work on ‘“ Specific Per- 
formance,’’ and has acted as examiner in Equity in the University of 
London, and also in behalf of the Educational Council of the Inns of Court. 
Since the promotion of Sir George Jessel, he seems to have been recognized 
as the leader of the Equity bar. His appointment appears to have given thor- 
ough satisfaction, and to have raised the highest expectations of his success in 
his new career. 

A correspondent of Mayfair, writing of the new appointment, says: — 


“Mr. Fry is the first Quaker ever called to the judicial bench ; and, although I sup- 
pose we can hardly expect to see every community represented in a country which, 
as Voltaire says, has thirty-nine religions and only one sauce, yet we have now had 
on the bench representatives of all the prominent churches and sects and denomina- 
tions in the country. The Jews are represented by Sir George Jessel, the Baptists 
by Justice Lush, the Catholics by Lord O’Hagan, High Church by Lord Coleridge, 
Low Church by Lord Cairns, Broad Church by Sir Fitzroy Kelly, and the highest 
form of lay morality (churchwardenship) by Justice Denman. Sir Alexander Cock- 
burn and Baron Bramwell I should not like to classify, except upon the ground laid 
down by Foote, who, when he was asked what his religion was, replied that it was 
the religion of all sensible men. “ And what,” continued the querist, “is the religion 
of all sensible men? ” —“ All sensible men keep their religion to themselves.” 


American Decisions.—The Lord Chief Justice of England, having 
received an author’s copy of Judge Dillon’s work on ‘‘ Municipal Corpora- 
tions,” has acknowledged the great value of that work, and the respect paid 
by the English courts to law-books of American origin, and to the decision 
of American courts, in the following letter: — 


“Lonpow, Dec. 30, 1876. 
“Srr,—I have read your work on Municipal Corporations with very great 
interest, and admiration of the learning, historical and legal, which it exhibits. It 
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affords a most valuable exposition of the law of both countries on the important 
subject of which it treats. 

“I pray you to believe that the respect paid by the jurists of the United States to 
the authorities of this country, in regard to the law which both nations have derived 
from a common source, is most cordially reciprocated. There is scarcely a discus- 
sion of any importance in which American decisions and American authors are not 
cited, and the judgments and dicta of a Marshall or a Story are familiar to us as 
those of a Mansfield or an Ellenborough. May this ever be so! While, as an Eng- 
lishman, I desire that a community of origin and a community of interests (when 
the latter are properly understood) should draw the two nations closer and closer, 
as a lawyer I could wish that a common jurisprudence should assist to cement the 
bonds of international amity. 

“We have had recently in our Court of Criminal Appeal a very interesting dis- 
cussion on a great question of international law, in the case of the ‘ Franconia.’ I 
take the liberty of sending you herewith a copy of my judgment in the case. The 
review of the authorities (many of them American) may give it an interest in your 
eyes. 

“ With the assurance of my great and sincere respect, I remain your most obedient 
servant, 


“Hon. Joun F. Ditton, &e.” 


“ CocKBURN. 


This letter, which was first published in the Central Law Journal, has 
attracted much attention in England, and has been the subject of consider- 
able comment on the part of contemporary legal journals. The Jrish Law Times 
thus speaks of it: — 


“Tt strongly fortifies the opinion we have before now expressed as to the practi- 
cal value and weight of the judgments pronounced by the American tribunals. But 
it is not merely as authorities that they are utilized in England; for there, according 
to The Solicitor’s Journal, they are also extensively used ‘as a quarry from which 
counsel hew out arguments, the origin of which they do not always acknowledge. 
If a careful investigation were made,’ adds our contemporary, ‘of the admirable 
arguments which appear in the various law reports on certain branches of law, we 
have a strong suspicion that a transatlantic parentage would be found for many of 
them.’ It were to be wished that the American adjudications were more generally 
known in this country; and it is one of the advantages presented by this journal 
that it records and brings under notice many of the more important of those deci- 
sions. Dr. Von Harrasowsky, indeed, has recently published a learned work, at 
Berlin, supporting the theory that the whole civilized world ought to have one sys- 
tem of law, just as there ought some day to be one language which educated per- 
sons of all nations shall agree to use. But, though that consummation is likely to be 
rather remote, we should, at all events, cordially indorse the sentiment expressed 
by Sir Alexander Cockburn: ‘ As a lawyer, I could wish that a common jurispru- 
dence should assist to cement the bonds of international amity.’ ” 


Tue True Princietes oF Jupicrat Decision. — The movement in 
favor of reform in the law seems clearly not to have spent its force; and, if 
we are to adopt the views of Mr. T. W. Smith, Q.C., Judge of the Hereford 
County Court, appears altogether to have fallen short of the end which it is 
desirable should be attained. In Barrett v. Lane, a question arose whether 
the requirements of a certain statute had been complied with; and the judge 


t! 
0 
a 
t 
1 
f 
al 
t 
tr 
te 
ar 
ca 
ti 
de 
ar 
to 
ca 
B 
su 
io 
is 
lat 
B: 
an 
rel 


SUMMARY OF EVENTS. 793 


was clear that they had. Mr. Gwillim, for the defendant, was equally clear 
that they had not, and asked leave to appeal. The learned judge, however, 
declined to grant leave, and called attention to the condition of things in the 
higher courts, that the decisions of the High Court of Justice were week by 
week overruled by the decisions of the Court of Appeal, and these in turn 
were upset by the House of Lords. In ‘this disgraceful state of things,’ 
his Honor felt that he was not bound, nor indeed justified, in permitting 
a defeated party to subject his adversary to such vicissitudes of fortune. 
Warming with his subject, the learned judge read a draft of ‘‘ an act for 
giving greater effect to the true principles of judicial decision,’’ prefacing his 
reading with an expression of the hope that his words might be made as 
public as possible by the reporters present. He said : — 


“ Equally eminent judges have been and are governed by different systems or 
theories of judicial decision, leading to opposite results: the one mainly proceeding 
on technical refinements ; the other, on principles of natural justice, common sense, 
and public policy ; the one deciding on general rules or principles, the other looking 
to the exceptive circumstances of each case, as much as to general rules or principles. 
The adoption of the former system by some judges has led to endless uncertainty, 
frequent litigation, both original and appellate, incalculable expense and vexation, 
and the grossest injustice and contravention of public policy; and it has been the 
prolific source of a mass of refined trash and learned rubbish, which strains the brains, 
occupies the public time, and exhausts the bodily and mental powers of the judges, 
to no purpose but to defeat moral right and sound expediency. To remedy this 
truly disgraceful and mischievous state of things, what is needed is an enactment 
to this effect : ‘Subject to any plain enactment or plain agreement to the contrary, 
and subject to the established rules of law, where an exception to such rules is not 
called for by the circumstances, all cases in litigation, other than cases of construc- 
tion, shall, in the discretion and to the best of the judgment of the judge or judges 
deciding the same, be decided, so far as may be, according to justice, moral right, 
and public policy ; and all cases of doubtful construction shall, in the discretion and 
to the best of the judgment of the judge or judges deciding such last-mentioned 
cases, be decided according to the presumable intention of the parties or testators. 
But the operation of this enactment shall be subject to any previous decisions of the 
superior courts, clearly and absolutely governing the cases in litigation, in the opin- 
ion of the judge or judges deciding such cases.’ ” 


It would be interesting to know whether the learned judge’s new scheme 
is sufficiently comprehensive to enable him to deal with cases like that which 
lately came before the Clerkenwell Police Court. A man came before Mr. 
Barstow for advice as to dealing with his wife, saying that she continually 
annoyed him by ‘*‘ provoking the devil’? in him. Mr. Barstow said he could 
render no assistance. The applicant then said, that if it continued he feared 
‘* the devil would tempt him to do some unlawful act.’? Mr. Barstow was 
still clearer that he could be of no help, as he “ had no jurisdiction.” 
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Bailment, D. 113, 274. 
Baker’s Supplement to Rule on Supple- 
mentary Proceedings, 352. 
Baldwin's Flush Times of Alabama and 
Mississippi, 141. 
Bank, D. 86, 113, 295, 496, 520, 710. 
Banker, D. 276. 
Bankrupt Act, 166. 
Bankruptcy, D. 86, 113, 295, 496, 520, 684, 
710. 
BANKRUPTCY. 
Acknowledgment, D. 540. 
Actions, D. 540, 730. 
Act of Bankruptcy, D. 540. 
Adjudication, D. 541, 730. 
Affidavit, D. 541, 780. 
After-Acquired Property, D. 541. 
Agent, D. 541, 730. 
Agreement, D. 731. 
Alien, D. 541. 
Amendment, D. 541, 731. 
Appeal, D. 542. 
Assent, D. 542. 
Assets, D. 542. 
Assignee, D. 542, 731. 
Assignment, D. 543, 731. 
Attaching Creditor, D. 543, 732. 
Attachment, D. 544, 732. 
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Attorney, D. 544, 782. 
Auction Sale, D. 544. 
Award, D. 544. 
Bankrupt, D. 544. 
Bankrupt Act, D. 544. 
Bankruptcy, D. 545, 732. 
Bankruptcy Law, D. 732. 
Bill in Equity, D. 782. 
Bill of Sale, D. 545. 
Bond, D. 645, 733. 

Books of Account, D. 545. 
Breach of Trust, D. 545. 


_ Broker, D. 733. 


Burden of Proof, D. 545. 
Case, D. 546. 

Checks, D. 733. 

Choses in Action, D. 546, 783. 
Claim, D. 546, 733. 

Clerk, D. 733. 

Collaterals, D. 546. 
Commercial Paper, D. 546. 
Composition, D. 546, 733. 
Confession of Judgment, D. 785. 
Conspiracy, D. 548. 
Constitutionality, D. 549. 
Construction, D. 549, 735. 
Constructive Fraud, D. 735. 
Contempt, D. 549. 
Contracts, D. 549, 735. 
Conversion, D. 735. 
Conveyance, D. 550. 
Corporation, D. 550, 735. 
Costs, D. 550. 

Counsel, D. 550. 

Counsel Fees, D, 551. 
Court, D. 551. 

Creditors, D. 551, 735. 
Creditor’s Bill, D. 735. 
Damages, D. 735. 

Debts, D. 551, 735. 

Decree, D. 551. 

Deed, D. 551. 

Defence, D. 551. 
Deposition, D. 552. 
Discharge, D. 552, 735. 
Discretionary Power, D. 558, 
Dividend, D. 553, 736. 
Endorsement, D. 736. 
Error, D. 553, 736. 
Estoppel, D. 553. 


Bankruptcy, — Continued. 
Evidence, D. 553, 736. 
Examination, D. 555, 736. 
Exemptions, D. 555, 736. 
Expenses, D. 556. 
Expert, D. 736. 

Fact, D. 556. 

Factor, D. 556, 726. 

Federal Courts, D. 736. 
Fees, D. 556, 736. 

Fiduciary Debt, D. 556, 736. 
Fraud, D. 556, 736. 
Fraudulent Act, D. 736. 


Fraudulent Conveyance, D. 556, 737. 


Fraudulent Preference, D. 557, 737. 
Fraudulent Sale, D. 737. 
Fraudulent Transfer, D. 737. 
Gaming Contracts, D. 737. 
Garnishee, D. 557. 

Gift, D. 557. 

Guardian, D. 737. 

Homestead, D. 557, 737. 
Husband and Wife, D. 557. 
Indictment, D. 558. 

Information, D. 737. 

Injunction, D. 558. 

Insane Person, D. 558. 
Insolvency, D. 558, 737. 
Insolvent, D. 558, 737. 

Insolvent Law, D. 559. 
Instructions to the Jury, D. 559. 
Insurance, D. 559. 

Intent, D. 559, 738. 

Interest, D. 738. 

Intervenor, D. 559. 

Involuntary Bankruptey, D. 559. 
Involuntary Petition, D. 559, 738. 
Joint and Several Liability, D. 560. 
Judges, D. 560. 

Judgment, D. 560, 739. 
Judgment Creditor, D. 561. 
Jurisdiction, D. 561, 739. 

Jury, D. 562, 739. 

Jury Trial, D. 562. 

Landlord and Tenant, D. 562. 
Lease, D. 562. 

Letters of Attorney, D. 579. 
Lien, D. 562, 739. 

Liquidated Debts, D. 563. 
Marshal, D. 563. 

Marshalling Assets, D. 564. 
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Bankruptcy, — Continued. 
Measure of Damages, D. 740. 
Mortgage, D. 564, 740. 
New Promise, D. 740. 
Notary Public, D. 565, 741. - 
Notice, D. 565, 741. 
Novation, D. 565. 

Nunc Pro Tune, D. 565. 

Official Seal, D. 565. 

Opposing Interest, D. 566. 

Partial Payment, D. 566. 

Partnership, D. 566, 741. 

Partnership and Individual Estates, D. 
566. 

Partnership Assets, D. 566, 741. 

Petition, D. 566, 741. 

Pleadings, D. 567, 741. 

Pledge, D. 567. 

Power of Attorney, D. 742. 

Practice, D. 567, 742. 

Preferences, D. 569, 742. 

Presumption, D. 571, 743. 

Principal and Surety, D. 744. 

Priority, D. 571, 743. 

Privileged Claim, D. 744. 

Proceedings in Bankruptcy, D. 571. 

Promissory Notes, D. 572, 744. 

Proofs, D. 572, 744. 

Provable Debt, D. 744. 

Reasonable Cause to Believe, D. 573, 
745. 

Receiptor, D. 573. 

Receiver, D. 574. 

Receiver’s Bill, D. 745. 

Record, D. 574. 

Registers, D, 574, 745. 

Rent, D. 575. 

Retroaction, D. 575. 

Review, D. 575, 745. 

Sale, D. 575, 745. 

Schedules, D. 745. 

Secured Claim, D. 575, 745. 

Sequestration, D. 576. 

Settlement, D. 575. 

Set-off, D. 575, 745. 

Sheriff, D. 746. 

Special Deposit, D. 746. 

Specifications, D. 576. 

State Courts, D. 746. 

Statute, D. 576. 

Statute of Limitations, D. 577, 746. 
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Bankruptcy, — Continued. 
Stay of Proceedings, D. 617. 
Subpeena, D. 577. 
Subrogation, D. 577. 
Surrender, D. 577. 
Taxation, D. 577. 
Tenant in Common, D. 746. 
Tort, D. 746. 
Trader, D. 577, 746. 
Tradesman, D. 577. 
Trover, D. 577. 
Trust, D. 577. 
Trustee, 578, 746. 
Trust Fund, D. 578. 
United States, D. 578. 
United States Statutes, D. 578. 
Usual and Ordinary Course of Business, 
D. 746. 
Usury, D. 579. 
Vote, D. 579. 
Waiver, 1). 746. 
Warrant, D. 579. 
Warranty, D. 746. 
Wife, D. 579. 
Withdrawing Claim, D. 579. 
Witness, D. 579, 746. 
Workmen, D. 579. 
Bankruptcy, Jurisdiction of State Court, 
D. 608. 
Bankrupt Law — The State and the Fed- 
eral Courts, 364. 
Bankruptcy, — Proceedings in Jnvitum, — 
Number of Creditors, 610. 
Base Fee, D. 275. 
Bastard, D. 295, 520. 
Bastardy, D. 113, 205. 
Battery, D. 295, 520, 710. 
Belknap’s Case — Impeachment, 163. 
Bennett’s Fire Insurance Cases, 151. 
Bequest, D. 86, 496, 685. 
Betterment, D. 295. 
Bigamy, D. 520. 
Bill in Equity, D. 86. 
Bill of Lading, D. 86, 275, 295, 496, 685, 
710. 
Bill of Peace, D. 710. 
Bills and Notes, D. 87, 118, 275, 296, 497- 
520, 685, 710. 
Bishop on Criminal Law, 593. 


Blaine and Justice Clifford, 359. 

Blanks, Forms and Uses of (by Hent), 
595. 

Blatchford’s C. Ct. Reports ( Vol. 13), 762. 
Bona Fide Purchaser, D. 113, 296, 520, 
710. 

Bond, D. 87, 296, 520, 685, 710. 

Bond by Shipmaster, D. 276. 

Bonds, Validity of County and State, 157. 
Bottomry Bond, D. 685. 

Boylston Bank Robbery — Glover’s Par- 
don, 369. 

Breach of Promise, D. 296. 

Bribery, D. 296. 

Broker, D. 276, 296, 498, 685. 

Broom’s Commentaries on Laws of Eng- 
land, 144. 

Broom’s Philosophy of Law, 137. 

Bump on Fraudulent Conveyances, 338. 
Burden of Proof, D. 296, 520, 685, 711. 
Burglary, D. 520, 711. 

Bush’s (K’y) Reports (Vol. 11), 591. 
Burrell on Assignments (by Bishop), 589. 
By-Law, D. 113, 520, 711. 


Cc. 


CALIFORNIA. 
Civil Rights Act, 166. 
California Code of Civil Procedure (by 
Harston), 594. 
Calls, D. 498. 
CANADA. 
Admiralty — Collision, 399. 
Canon Law, D. 87. 
Cargo, D. 686. 
Carrier, D. 87, 113, 276, 296, 498, 521, 
711. 
Carrier by Water — Act of God, 186. 
Case, D. 711. 
Case stated, D. 296. 
Cattle, D. 114, 296. 
Chancery Pleading (Mitford), 321. 
Chaney’s Digest of Michigan Reports, 
151. 
Charge, D. 498. 


Charity, D. 87, 114, 296, 498, 521, 711. 
Charter, D. 114, 206, 521. 


Bissell’s U. S. C. & D. Reports (Vol. 6), | Charter, Construction of, 611. 


342. 


Charter-Party, D. 87, 276, 498, 686. 


Charitable Institution — Negligence, 170. 
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Check, D. 88, 276, 498, 521, 686. 
Child en Ventre sa Mere, D. 499. 
Cuoate, REMINISCENCES OF, 1. 
Chose in Action, D. 114, 296. 
Church, D. 114, 521. 
Church of England, D. 88. 
Circuit Court Reports (by Dillon, Vol. 
3), 162. 
Citizen, D. 621. 
Civil Malpractice (by McClelland), 582. 
Civil Rights’ Act, 166. 
Civit Service or THE UNITED StaTEs, 
197. 
Clarke on Law of Insurance, 767. 
Class, D. 89, 276, 499, 686. 
Cloak Room Ticket, D. 277. 
Codicil, D. 499, 686. 
Collateral Covenant, D. 277. 
Collision, 399, D. 89, 277, 686, 711. 
Colonies, English, D. 499. 
CoLorapo. 
Court sitting as Jury, 778. 
Comity, D. 686. 
Commerce, D. 621. 
Commission for Introducing Purchaser, 
D. 277. 
Common Carrier, D. 89, 114, 277, 296, 
499, 521, 687,712. See Carrier. 
Common Carrier, — Liability for Acts of 
“ Strikers,” 607. 
Common Counts, D. 89, 296, 712. 
Companies’ Act, D. 89. 
Company, D. 89, 278, 499, 687. 
Compounding Felony, D. 688. 
Concealment, D. 278. 
Condition, D. 90, 114, 499. 
Condition on Ticket, D. 278. 
Conditions at Sale, D. 688. 
Confession, D. 521. 
Confirmation, D. 499. 
Confirmation of Settlement, D. 90. 
Confiscation, D. 521. 
Conflict of Federal and State Authority, 
D. 114, 521, 712. 
Conflict of Laws, D. 114, 296, 621, 
712. 
Consideration, D. 115, 278, 296, 521, 688, 
712. 
Conspiracy, D. 278, 522, 688. 
Constitutional and Political History of 
the United States (by Von Holst), 188. 
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Constitutional Law, 787, D. 115, 297, 522, 
712. 
Constitutional Law, State, D. 115, 297, 
526, 713. 
Constitutional Law, — Vagrant, — 309. 
Construction, D. 90, 499, 688. 
Construction of Charter, 611. 
Construction of Contract, D. 278. 
Constructive Notice, D. 689. 
Constructive Total Loss, D. 279. 
Consul, D. 297. 
Contempt, D. 297, 523, 713. 
Contempt of Court, 166. 
Contingent Interest, D. 279. : 
Contingent Remainder, D. 90, 499. 
Contract, D. 91, 116, 279, 297, 499, 523, 
689, 714. 
Contract to sell, D. 279. 
Contribution, D. 116, 528. 
Contributory, D. 280. 
Contributory Negligence, D. 116, 280, 298. 
Control of Body after Death, 786. 
Conversion, D. 298, 523, 714. 
Conversion, Equitable, D. 116, 298, 714. 
Conveyance, D. 690. 
Copyright, D. 690. 
Coroners, 778. 
Coroners. See Notes on Coroners. 
Corporation, D. 116, 298, 523, 714. 
Corporation — Correspondence, 623. 
Costs, D. 298, 714. 
Counties, Liability of, — Quasi Corpora- 
tions, 375. 
County, D. 117, 714. 
Court, D. 298. 
Court of Appeal — Petition of Right, 619. 
Court of Claims, 524. 
Court sitting as a Jury, 778. 
Courts of Appeal, 394. 
Covenant, D. 92, 117, 280, 298, 499, 691, 
714. 
Credit, Cross-Examination as to, 398. 
Creditor, D. 691. 
Creditor with Notice, D. 286. 
Crimes and Misdemeanors (by Russell), 
Criminal Jurisdiction—the “ Franconia 
Case,” 388. 
Criminal Law, D. 117, 298, 524, 715. 
Criminal Laws (Bishop on), 593. 
Crops, D. 715. 
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Cross-Examination to Credit, 396. 
Cumulative Legacy, D. 500. 
Custody of Child, D. 691. 

Custom, D. 117, 298, 500, 524, 715. 
Cy-Pres, D. 92, 500, 715. 


D. 


Dahlgren on Maritime International Law, 
765. 
Damages, Law of (by Field), 343. 
Damages, D. 92, 117, 299, 500, 524, 691, 
715. 
Damages, Measure of, 280. 
Damage to Cargo, D. 280. 
Davis, Mr. Justice, 607. 
Deaf Mute, D. 280. 
Death, D. 299. 
Death by Drowning, D. 98. 
Debenture, D. 93, 281, 500, 691. 
Debt of Honor, D. 281. 
Deceit, D. 117. 
Declaration of Trust, D. 93. 
Dedication, D. 299. 
Deed, D. 117, 299, 500, 525, 691, 715. 
Default, D. 715. 
De Injuria, D. 300. 
Delivery, D. 117, 300, 525. 
Delivery of Cargo, D. 281. 
Demurrage, D. 500. ‘ 
Deposit, D. 300, 715. 
Derelict, — Salvage, 615. 
Descent, D. 300. 
Detinue, D. 93. 
Devens, Mr. Justice, 607. 
Devil, The, D. 93. 
Devise, D. 93, 117, 300, 500, 525, 691, 715. 
Devise to United States, 775. 
Dillon’s Circuit Court Reports (Vol. 3), 
152. 
Director, D. 94, 300, 692. 
Discharge, D. 118. 
Discovery, D. 94, 281, 500. 
Discrepitinc One’s Own 
See Some Rules of Evidence. 
Disseisin, D. 300. 
Distress, D. 94. 
Distribution, D. 281, 525, 692. 
District of Columbia, D. 625. 
Dividend, D. 118, 300. 


Divorce, D. 94, 118, 800, 692, 716. 
Documents, Inspection of, D. 94, 281. 
Dog Law, D. 175. 

Domestic Relations, D. 692. 

Domicil, D. 94, 118, 501. 

Donatio Causa Mortis, D. 300. 
Dower, D. 501, 525, 692, 716. 
Duplicity, D. 300. 

Duress, D. 118, 300. 

Dying Declarations, D. 118. 


E. 


Easement, D. 94, 118, 301, 501, 693, 716. 
Ecclesiastical Courts, 194. 
EFFECTS OF THE REBELLION ON SouTH- 
ERN Lire Insurance Contracts, 221. 
Ecypt. 
New Courts, 195. 
Ejectment, D. 716. 
Election, D. 94, 801, 501, 525. 
Electoral Commission, The, 600. 
Embezzlement, D. 525, 693. 
Eminent Domain, 619, D. 95, 301, 716. 
Emma Mine—Fraudulent Representa- 
tions — Fees of Jurors, —783. 
ENGLAND. 
Adjoining Owners, 788. 
American Decisions, 791. 
Appellate Jurisdiction Bill, 195. 
Archibald, Mr. Justice, Death of, 359. 
Carrier by Water — Act of God, 186. 
Courts of Appeal, 394. 
Criminal Jurisdiction—the Franco- 
nia Case,” 388. 
Cross-Examination to Credit, 396. 
Ecclesiastical Courts, 194. 
Extradition, 189. 
Fry, Mr. Justice, Appointment of, 
791. 
Henry, Sir Thomas, Death of, 195. 
High Court of Justice, 395. 
Judicature Act, 192. 
Law Books, 622. 
Letting of Rooms,— Implied Covenant, 
898. 
Lewin, Thomas, Death of, 621. 
Magistrate’s Decision, 622. 
Petition of Right Court of Appeal, 
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— Continued. 
Quain, Mr. Justice, Death of, 395. 
Stuart, Vice-Chancellor, Death of, 
396. 

True Principles of Judicial Decision, 
792. 

Women as Lawyers, 622. 

England, Commentaries on Laws of (by 
Broom), 144. 

English Channel, D. 693. 

En Ventre sa Mére, D. 501. 

Equitable Owner, D. 281. 

Equity, D. 95, 119, 301, 501, 525, 716. 

Equity, Injunction against Threatened 
Libel, 617. 

Equity Pleading, D. 119, 525, 716. 

Equity, Story on (Perry’s edition), 586. 

Error, D. 301, 525. 

Escrow, D. 525, 717. 

Essays on Anglo-Saxon Law, 327. 

Estate Tail, D. 95. 

Estoppel, D. 119, 281, 301, 501, 525, 

693. 
Estray, D. 717. 
Eviction, D. 119. 
Evidence, D. 95, 119, 281, 301, 501, 526, 
698, 717. 

Evipence. See Some Rules of Evidence. 

Evidence, Digest of Law of (by Ste- 
phen), 136. 

Evidence, Law of in Civil Issues (by 
Wharton), 749. 

Evidence — Opinions of Non-Professional 
Witnesses, 178. 

Ewell on Fixtures, 341. 

Exchange, D. 502. 

Execution, D. 120, 526, 717. 

Executions in Civil Cases (by Freeman), 

347. 
Executors and Administrators, D. 95, 120, 
802, 502, 526, 693, 717. 

Executory Advice, D. 502. 

Executory Devise, D. 95. 

Exemplary Damages, D. 718. 

Exemption, D. 120, 302, 718. 

Expatriation. See The Right of Expa- 

triation. 

Expulsion from Railroad Train, 178. 

Extinguishment, D. 120. 

Extradition, 189. 

Extradition — Inter-State, 614. 

VOL. XI. 
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Extradition — Tweed’s Case, 367. 
Extradition with England, 606. 
Extradition with Spain, 605. 


F. 


Factor, D. 302. 

False Pretences, 120, 718. 

False Representations, D. 121, 302. 

Fees of Jurors, 783. 

Felony, D. 121, 527. 

Fence, D. 121. ' 

Field on Damages, 343. 

Field’s Outlines of an International Code, 
345. 

Fine, D. 718. 

Fire, D. 302, 718. 

Fire Insurance. See Insurance, Fire. 

Fire Insurance Cases (by Bennett), 151. 

Fishery, D. 718. 

Fixture, D. 121, 302, 502, 527, 694. 

Fixtures, Law of (by Ewell), 341. 

Frioripa. 

New Jury Law, 778. 

Flush Times of Alabama and Mississippi 
(by Baldwin), 141. 

Forcible Entry, D. 281. 

Foreclosure, D. 302, 527, 694, 718. 

Foreign Attachment, D. 121, 302, 527, 
718. 

Foreign Government, D. 502. 

Foreign Judgment, D. 281, 308, 527, 694, 
718. 

Foreign Law, D. 121, 303. 

Forfeiture, D. 95, 281, 527. 

Forged Indorsement, D. 281. 

Forgery, D. 121, 303, 527, 718. 

France. See The Bench and the Bar in 

Franchise, D. 121, 718. 

Franconia, Tue. See The Case of the 
Franconia. 

Fraud, D. 95, 121, 281, 303, 502, 694, 
718. 

Frauds, Statute of, D. 95, 121, 281, 303, 
502, 527, 694, 718. 

Fraudulent Conveyance, D. 121, 527. 

Fraudulent Conveyances (by Bump), 
338. 

Fraudulent Preference, D. 303, 694. 

Fraudulent Representations, 783. 
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Fraudulent Transfer, D. 96. 
Freehold, D. 719. 

Freeman on Law of Executions, 847. 
Freight, D. 96, 282, 503. 

Frivolous Suit, D. 282. 

Fry, Mr. Justice, 797. 

Fund in Court, D. 282, 695. 


G. 


Gaming, D. 719. 

Garnishment, D. 122, 3038, 527, 709. 

General Average, D. 96, 695. 

Gift, D. 96, 303. 

Gift to Class, D. 695. 

Glover’s Pardon, 369. 

Good Will, D. 282. 

Grand Jury, D. 527, 719. 

Granger Cases, 602. 

Grant, D. 503. 

Green, Nicholas St. John, Death of, 
173. 

Greenleaf on Evidence (May’s edition), 
317, 593. 

Guarantee Fund, D. 695. 

Guaranty, D. 122, 503, 528, 719. 

Guardian, D. 303, 528, 719. 


H. 


Harston on California Code, 594. 

Heir, D. 122, 304. 

Henry, Sir Thomas, Death of, 195. 

Hent on Forms and Uses of Blanks, 595. 

High Court of Justice, 395. 

Highway, D. 96. 

Highway, Use of, 174 

History of a Suit in Equity (by Barton), 
770. 

Homestead, D. 122, 304, 719. 

Homicide, D. 122, 528. 

Hotel-keeper, D. 503. 

Hoyt’s Notes on Laws of New Hampshire, 
351. 

Hubbell’s Legal Directory, 595. 

Husband and Wife, D. 96, 122, 304, 528, 
695, 719. 
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Illegal Contract, D. 122, 304, 528, 719. 

Illegitimate Children, D. 503. 

Common Carrier — Liability for Acts of 

“Strikers,” 607. 

Contempt of Court, 166. 

McAllister, Mr. Justice, 367. 

Implied Covenant, 898, D. 96. 

Implied Grant, D. 122, 304. 

Implied Warranty, D. 695. 

Imprisonment, D. 122, 304, 528, 719. 

Income, D. 503. 

Income Tax, 381. 

Incumbrance, D. 304, 719. 

Inpia. 

Ancient and Modern Law, 196. 

Indictment, D. 122, 304, 528, 695, 720. 

Indorsement, D. 122, 305. 

Indorsement of Check, D. 282. 

Indorser, D. 528. 

Infant, D. 96, 282, 305, 528, 695, 720. 

Infringement, D. 695. 

Injunction, 617, D. 96, 123, 305, 503, 529, 

720. 

Injunction against Threatened Libel, 
617. 

Innkeeper, D. 123, 695. 

Insanity, D. 123, 720. 

Insanity AS A Derence IN CRIMINAL 
Cases, 661. 

Inscription, D. 96. 

Insolvency, D. 720. 

Inspection of Documents, D. 96, 282. 

Insufficient Assets, D. 282. 

Institutes of Common and Statute Law 
(by Minor), 761. 


surance, Life. 
Insurance (Fire), D. 123, 305, 529, 720. 
Insurance (Life), D. 305, 529, 696, 721. 
Insurance (Marine), D. 124, 365, 529. 
Insurance, Law of (by Sansum), 349, 
(by Clarke), 767. 
Intent, D. 530, 721. 
Intention, D. 696. 
Interest, D. 97, 305, 504, 530, 721. 
Internal Revenue, D. 306. 


Hypothecation, D. 695. 


Inter-State Extradition, 614. 


Insurance, D. 96, 282, 503, 696. See In-— 
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Introduction to Principles of Morals and 
Legislation (by Bentham), 181, 339. 
Iowa. 
Bankruptcy — Jurisdiction of State 
Court, 606. 
Suits against Receivers, 168. 


J. 


Joint Contractors, D. 530. 

Joint Debtor, D. 283. 

Joint Liability, D. 124. 

Joint-Tenant, D. 696. 

Joint Tortfeasors, D. 530, 721. 

Jointure, D. 727. 

Judge, D. 124, 306, 530, 721. 

Judgment, D. 124, 806, 504, 530, 721. 

Judicature Act, 192. 

Judicial Notice, D. 306. 

Judicial Sale, D. 124, 722. 

Judicial System, 177. 

Jurisdiction, D. 97, 124, 306, 504, 530, 696, 
722. 

Jurisdiction over Lands ceded to the 
United States, 377. 

Jury, D. 307, 531, 722. 

Jury, Tria By. See On the Trial by 
Jury, its Origin. 

Jury, Trial by (by Proffatt), 590. 


K. 
Kansas. 
Bankruptcy — Proceedings in Invitum 
— Number of Creditors, 610. 
Usury under National Bank Act — As- 
signee in Bankruptcy, 169. 
Kentucky Reports (Vol. 11), Bush’s, 591. 
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Laches, D. 124, 284, 531, 696. 

Landlord and Tenant, D. 125, 307, 696, 
722. 

Langdell’s Summary of Equity Pleading, 
763. 

Lapse, D. 504. 

Larceny, D. 125, 807, 581, 722. 

Latent Defects, D. 697. 

Law Books, 422. 


Law Books, List of, 154, 854, 597, 772. 

Law, Mistake of, D. 505. 

Law, Philosophy of (by Broom), 137. 

Lay Days, D. 05. 

Leading Cases done into English, 331. 

Leading Cases in Equity (White and 
Tudor), by Hare, 765. 

Lease, D. 97, 125, 284, 505, 697. 

Legacy, D. 98, 117, 125, 800, 807, 505, 715, 
722. 

Legal Directory (Hubbell’s), 595. 

Legislation of German Empire, 587. 

Letting Rooms, Implied Covenant, 398. 

Lex Fori, D. 98, 531. 

Lex Loci, D. 98, 125, 722. 

Lewin, Sir Thomas, Death of, 621. 

Liability of Attorneys, 185. 

Liability of Master, D. 284. 

Liability of Ship-owner, D. 284. 

Liability of Sleeping-Car Companies, 383. 

Libel, 697. 

Liberty of Subject (by Paterson), 252. 

License, D. 125, 307, 506, 722. 

Lien, D. 98, 125, 284, 307, 507, 531, 697, 
722. 

Life Insurance. See Insurance, Life. 

Light and Air, D. 125, 507. 

Limitation, D. 507. 

Limitation of Liability, D. 697. 

Limitations, Statute of, D. 225, 284, 307, 
531, 697, 722. 

Liquor Law, D. 125. 

Lis Alibi Pendens, D. 284. 

Lis Pendens, D. 125. 

Lord’s Day, D. 125, 531. 

Lowrie, Hon. Walter H., Death of, 881. 

Lunatic, D. 99, 125, 723. 


M. 


Magistrates’ Decisions, 622. 
MAINE. 

Constitutional Law — Vagrant, 369. 

Corporation — Construction of Charter, 

611. 

Shepley, Hon. Ether, Death of, 613. 
Malicious Mischief, D. 723. 
Malicious Prosecution, D. 284, 307. 
Malpractice, Civil (by McClelland), 582. 
Mandamus, D. 308, 532, 723. 


Maritime International Law (by Dahl- 
gren), 765. 
Marine Insurance. See Insurance, Marine. 
Market, D. 723. 
Market Value, D. 697. 
Marriage, 782, D. 99, 126, 308, 507, 532, 
697. 
Marriage, Restraint of, D. 99. 
Marriage Settlement, D. 99, 286, 507, 
697. 
Married Women, D. 126, 507, 728. 
Marshalling Assets, D. 99, 286, 507. 
Martial Law, D. 126. 
MASSACHUSETTS. 
Alteration of Note, 374. 
Boylston Bank Robbery — Glover’s Par- 
don, 369. 
Commission to revise Judicial System, 
172. 
Coroners, 778. 
Green, Nicholas St. John, Death of, 
178. 
Inter-State Extradition — Habeas Cor- 
pus, 614. 
Murder — Suicide, 778. 
Negligence — Charitable Institution, 


170. 
Salvage — Derelict — One Anchor and 
Chain, 615. 


Sears’s Will, 172. 

Soule, A. L., Appointment of, 782. 

Sunday Laws, 780. 

Washburn, Hon. Emory, Death of, 613. 
Massachusetts Reports (Vol. 114), 139. 
Massachusetts Reports (Vol. 119), 323. 
Massachusetts Reports (Vol. 120), 756. 
Master and Servant, D. 99, 286, 208, 507, 

532, 698, 723. 
May’s Greenleaf on Evidence, 317, 593. 
McAllister, Mr. Justice, 367. 
McClelland’s Civil Malpractice, 582. 
Measure of Damages, D. 126, 285, 308, 
536, 698. See Damages, 
Mechanie’s Lien, D. 723. 
Mental Disease, Responsibility in, 51. 
Merchant Shipping Act, D. 100. 
Merger, D. 582. 
Micuican. 
Dog Law, 175. 
Partnership, 616. 
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Michigan Reports, Digest of (by Chaney) 
151. 
Mines, D. 100, 507, 532, 723. 
Mines, Minerals, and Mining Water- 
Rights, Law of, 769. 
MINNESOTA. 
Marriage, 782. 
Women as Lawyers, 375. 
Minor’s Institutes of Common and Statute 
Law, 761. 
Minority, D. 100. 
Misdemeanor, D. 532. 
Misdescription, D. 698. 
Misnomer, D. 308, 532. 
Missourt. 
Equity — Injunction against Threat- 
ened Libel, 617. 
Judicial System, Defects, 177. 
Quasi Corporations — Liability of 
Counties, 875. 
Suicide, 377. 
Vories, H. M., Death of, 377. 
Mistake, D. 126, 287, 308, 698. 
Mitford’s Chancery Pleading (Tyler’s edi- 
tion), 321. 
Mopern Law, Primitive Notions 
641. 
Molly Maguire Trials, The, 233. 


| Money, D. 126, 532. 


Money had and received, D. 126, 308, 
582. 

Money paid, D. 126. 

Mortgage, D. 100, 126, 308, 507, 582, 728. 

Mortgages, Real and Personal, Law of 
(by Thomas), 581. 

Mortgagor and Mortgagee, D. 287, 698. 

Mortmain, D. 308, 699. 

Municipal Corporation, D. 126, 308, 533, 
724. 

Murder, D. 126, 309, 533. 

Murder — Suicide, 778. 

Mutual Insurance, D. 287. 


N. 
Name, D. 309, 533. 
National Bank, D. 127, 309, 724. 
Naturalization, D. 809, 508. 
NEBRASKA. 
Expulsion of Objectionable Passenger, 
178. 


Use of Highway, 174. 


Necessaries, D. 209, 699. 
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Negligence, D. 100, 127, 287, 309, 508, 
533, 699, 724. 
Negligence — Charitable Institution, 170. 
Negligence of Fellow Servant, D. 288. 
Negotiable Instruments, D. 127, 309, 508, 
533, 699, 724. 
Nevada Supreme Court Reports (Vol. 10), 
148 ; (Vol. 11), 767. 
New Hampsuire. 
Evidence — Opinions of Non-profes- 
sional Witnesses, 178. 
New Trial, D. 127, 309, 534. 
New York. 
Emma Mine — Fraudulent Representa- 
tions — Fees of Jurors, 783. 
Jurisdiction over Lands ceded to the 
United States, 377. 
Revenue Tax, 379. 
Stewart’s Will, 180. 
Note, Alteration of, 374. 
Nores on Coroners, 480. 
Notes on Laws of New Hampshire (by 
Hoyt), 351. 
Notice, D. 101, 127, 288, 499, 700, 
724. 
Notice of Dishonor, D. 508. 
Novation, D. 508. 
Nuisance, D. 101, 309, 534, 724. 
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Offer, D. 101. 
Officer, D. 127, 810, 534, 724. 
On tHe Triat By Jury—Irts Oricry, 
24. 
Opinions of Non-professional Witnesses, 
178. 
Ordinance, D. 534, 724. 
OrEGON. 
Involuntary Bankruptcy of Corpora- 
tions, 181. 
Liability of Attorneys, 185. 
Oregon Reports (Vol. 5), 351. 
Outlines of an International Code (by 
Field), 345. 
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Packer’s Lien, D. 101. 
Pardon, D. 724. 
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Parent, D. 310, 534. 

Parties, D. 127, 310, 534, 724. 

Partition, D. 508. 

Partnership, 616, D. 101, 127, 288, 310, 
608, 534, 700, 725. 

Part-Owner, D. 534. 

Party-Wall, D. 102, 534. 

Passenger, D. 128, 310, 535, 700. 

Patent, D 102, 288, 310, 500, 535, 700. 

Paterson on Liberty of Subject, 752. 

Payment, D. 128, 509, 535, 725. 

Peddler, D. 310. 

Penal Action, D. 725. 

Penalty, D. 128, 310. 

PENNSYLVANIA. 
Control of Body after Death, 786. 
Eminent Domain, 619. 
Lowrie, Hon. Walter H., Death of, 

381. 

Trade-mark, 186. 

Period of Distribution, D. 700. 

Perjury, D. 535. 

Perpetuity, D. 509. 

Perry’s Story on Equity, 586. 

Personal Liability, D. 725. 

Personal Property, Law of (by Schouler), 
148. 

Petition of Right, 619, D. 288, 700. 

Philosophy of Law (by Broom), 137. 

Plan, D. 509. 

Pleading, D. 102, 128, 310, 509, 535, 700, 
725. 

PLEADING AND Practice, 67. 

Pledge, D. 128, 700. 

Possession, D. 700. 

Possession, Reduction to, D. 102. 

Power, D. 128, 310, 510. 

Power of Appointment, D. 700. 

Power to sell, D. 288. 

Practice, D. 128, 535, 700. 

Practice. See Pleading and Practice. 

Preference, D. 700. 

Prerogative, D. 310, 725. 

Prescription, D. 102, 510. 

Presidential Election, 357. 

Presumption, D. 103, 535. 

Presumption of Death, D. 700. 

Primitive Notions 1n Mopern Law, 
641. 

Principal and Agent, D. 103, 128, 288, 
810, 510, 535, 700, 725. 
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Principal and Surety, D. 128, 310, 510, 
701, 725. 

Priority, D. 511, 535, 725. 

Private Corporations, Law of (by Prof- 
fatt), 350. 

Privilege, D. 701, 725. 

Privileged Communication, 164, 288, 535. 

Privity, D. 289, 701. 

Probate, D. 103, 535, 701. 

Probate Law (by Smith), 150. 

Prochein Amy, D. 535. 5 

Production of Documents, D. 289. 

Proffatt on Private Corporations, 350. 

Proffatt on Trial by Jury, 590. 

Profit, D. 702. 

Profits, D. 103. 

Promissory Note, D. 128, 310, 535. See 
Bills and Notes. 

Promotion Money, D. 289. 

Protest, D. 511. 

Proviso, D. 511. 

Proximate and Remote Cause, D. 128, 
725. 

Proximate Result, D. 289. 

Proxy, D. 128. 

Public Official, D. 289. 

Public Policy, D. 310. 

Public Schools — Excuse for Non-at- 
tendance, 385. 
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Quain, Mr. Justice, Death of, 395. 
Quantum Meruit, D. 128. 
Quasi Corporations — Liability of Coun- 
ties, 375. 
Quo Warranto, D. 310. 


R. 


Railroad, D. 128, 310, 535, 725. 
Railway, D. 103, 511, 702. 
Rape, D. 128. 

Ratification, D. 128, 702, 725. 
Ratification of Contract, D. 289. 
Realty and Personalty, D. 289, 702. 
Rebellion, D. 128. 

Receiver, D. 535, 725. 
Receivers, Suits against, 168. 
Record, D. 128, 311, 535. 
Redemption, D. 128. 


Registry, D. 128, 311, 535. 
Reinsurance, D. 311. 
Relation, D. 725. 
Release, D. 104, 725. 
Release of Damages, D. 511. 
Religious Society, D. 129, 535. 
Remainder, D. 512, 535, 725. 
Remainder-man, D. 104. 
Remoteness, D. 512. 
Removal of Suits from State to United 
States Court, D. 129, 311, 536, 725. 
Rent Charge, D. 512. 
Repeal, D. 311, 536, 726. 
Replication, D. 311. 
Reports. 
Abbott’s (N. Y.) Practice, Vol. I, 759. 
Alabama, Vol. LII, 348. 
Bissell’s (U.S. C. & D. C.), Vol. VI, 
842. 
Blatchford’s (U. S. C. C.), Vol. XIII, 
762. 
Bush’s (K’y), Vol. XI, 591. 
Dillon’s (U. S. C. C.), Vol. IIT, 152. 
Holmes’s (U.S. C. C.), Vol. I, 584.- 
Massachusetts, Vol. CXIV, 189; Vol. 
CXIX, 823; Vol. CXX, 756. 
Nevada, Vol. X, 143; Vol. XI, 767. 
Oregon, Vol. V, 351. 
Sawyer’s (U. S. C. & D. C.), Vol. III, 
764. 
United States, Vols. XCI & XCII, 335; 
Vol. XCILI, 751. 
Utah, Vol. I, 766. 
Wisconsin, Vol. XX XIX, 147; Vol. XL, 
588. 
Wood’s (U. S. C. C.), Vol. II, 592. 
Res Adjudicata, D. 129. 
Reservation, D. 512. 
Residuary Gift, D. 512. 
Residuary Legatee, D. 289. 
ResponsiBitity Mentat DIsease, 
51. 
Restraint of Marriage, D. 104. 
Restraint of Trade, D. 129. 
Restriction, D. 512. 
Return, D. 536. 
Revenue Tax, 879. 
Reversion, D. 536. 
Reversionary Interest, D. 104, 512. 
Revised Statutes, 777. 
Revocation, D. 311, 726. 


INDEX. 


Raope Isianp. 

Income Tax, 381. 

Right of Way, D. 702. 
Right, Petition of, D. 289, 702. 
Right to Begin, D. 536. 
Riparian Owner, D. 129. 
Road, Law of (by Rogers), 145. 
Robbery, D. 536. 
Rule in Shelley’s Case, 771, D. 536. 
Russell on Crimes and Misdemeanors 

(by Sharswood), 747. 
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Sare Burerary Consprracy, Tae, 401. 

Sale, D. 104, 230, 289, 311, 512, 536, 702, 
736. 

Salvage, D. 104, 289, 702. 

Salvage — Derelict, 615. 

Sansum on Insurance, 349. 

Satisfaction, D. 572, 726. 

Savings Bank, D. 726. 

Sawyer’s U. S. C. & D. Ct. Rep. (Vol. 3), 
764. 

School, D. 312, 536, 726. 

Schouler on Personal Property, 148. 

Scire Facias, D. 312. 

Scrip, D. 512. 

Sears’ Will, 172. 

Sea-Wall, D. 105. 

Seaworthiness, D. 105. 

Security, D. 105. 

Seduction, D. 726. 

Servant. See Master and Servant. 

Service, D. 536. 

Set-off, D. 812, 536, 702, 726. 

Settlement, D. 105, 512. 

Sewer, D. 312. 

Shareholder, D. 106, 514. 

Sharswood’s Russell on Crimes and Mis- 
demeanors, 747. 

Shelley’s Case, Rule in, D. 536. 

Shelley’s Case, Rule in, in Pennsylva- 
nia, 771. 

Shepley, Hon. Ether, Death of, 613. 

Sheriff, D. 289. 

Ship, D. 106, 130, 514, 536. 

Shipping and Admiralty, D. 708. 

Signature, D. 130. 

Slander, D. 130, 289, 812, 703. 
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Slave, D. 130. 

Sleeping-Car Companies — Liability of, 
883. 

Smith’s Probate Law, 150. 

Soldier, D. 130. 

Sold Note, D. 290. 

Solicitor and Client, D. 107. 

Solicitor’s Lien, D. 514. 

Some REMINISCENCES OF 
Cuoate, 1. 
Some Rutes or Evipence — Discrep- 
1TING One’s Own Witness, 261. 
Soutuern Lire Insurance Contracts, 
221. 

Sovereign, D. 536. 

Special Damage, D. 107. 

Specific Appropriation, D. 514. 

Specific Bequest, D. 514. 

Specific Performance, D. 107, 514, 703, 
726. 

Specitications, D. 703. 

Spiritualism, D. 703. 

Stamp, D. 130, 312. 

Statute, D. 107, 130, 290, 312, 514, 536, 
726. 

Statute of Frauds. See Frauds, Statute of. 

Statute of Limitations. See Limitations, 
Statute of. 

Stephen’s Digest of the Law of Evidence, 
136. 

Stewart’s Will, 180. 

Stock, D. 130, 312, 536, 726. 

Stock Dividend, D. 107. 

Stock Exchange, D. 515, 704. 

Stock in Trade, D. 107. 

Stuart, Vice-Chancellor, Death of, 396. 

Sub-Contractor, D. 291. 

Subrogation, D. 587. 

Succession Duty, D. 312. 

“ Sue-and-Labor ” Clause, D. 291. 

Suicide, 377. 

Summary of Equity Pleading (by Lang- 
dell), 763. 

Sunday. See Lord’s Day. 

Sunday Laws, The, 780. 

Supplement to Riddle on Supplementary 
Proceedings (by Baker), 352. 

Supreme Court of United States, D. 
$12. 

Surety, D. 107, 180, 312, 515, 537, 726. 

Surface-Water, D. 130. 
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Surrender, D. 107. 
Survival of Actions, D. 726. 
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Tax, D. 107, 131, 318, 537, 726. 

Telegraph, D. 131, 704. 

Telegraphic Message, D. 107. 

Tenant for Life, D. 107, 515, 587, 727. 

Tenant in Common, D. 181, 704, 727. 

Tenant in Tail, D. 291. 

Tender, D. 814. 

Tenement, D. 515. 

TENNESSEE. 

Constitutional Law, 787. 
Liability of Sleeping-Car Companies, 

383. 

Territorial Waters, D. 704. 

Tue Bencu anp THE Bar IN FRANCE, 
672. 

Tre Case or THE “ Franconia,” 625. 

Tue Civit Service oF THE UNITED 
Srates, 197. 

Tue “ Macurre” Triats, 233. 

Tue Ricut or Expatriation, 447. 

Tue Wasnincton “Sare BurGiary” 
Conspiracy, 401. 

Theatrical Engagement, D. 108. 

Thomas on Mortgages, 581. 

Ticket, D. 291. 

Time, D. 131, 704, 727. 

Time for Completion of Contract, D. 291. 

Title, D. 108, 515. 

Title of Honor, D. 108. 

Toll, D. 181. 

Tort, D. 181, 537. 

Towage, D. 108. 

Trade, D. 704. 

Trade-Mark, D. 108, 515. 

Trader, D. 515. 

Transfer of Shares, D. 291. 

Traverse, D. 314. 

Treaty, D. 704, 727. 

Trespass, D. 108, 131, 314, 537, 727. 

Trial, D. 131, 537. 

Trial by Jury (by Proffatt), 590. 

Trover, D. 108, 537. 

True Principles of Judicial Decision, 792. 

Trust, D. 108, 131, 515, 537, 704, 727. 

Trust to sell, D. 291. 

Trustee, D. 704. 
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Trustee Process, D. 131, 314, 538, 727. 

Tyler’s Mitford’s Chancery Pleadings, 
821. 

Tweed’s Case — Extradition, 367. 


U. 


Ultra Vires, D. 131, 292, 314, 588, 705. 
Unitep States. 

“A Day’s Work,” 776. 

Bankrupt Act, 166. 

Bankrupt Law — The State and Fed- 
eral Courts, 364. 

Devise to United States, 775. 

Electoral Commission, 600. 

Extradition — Tweed’s Case, 367. 

‘Extradition with England, 606. 

Extradition with Spain, 605. 

Granger Cases, 602. 

Impeachment — Belknap’s Case, 163. 

Mr. Blaine and Mr. Justice Clifford, 
359. 

Mr. Justice Davis, Election of, 607. 

Mr. Justice Devens, Nomination of, 
607. 

Presidential Election, 357. 

Privileged Communication, 164. 

Revised Statutes, 777. 

Supreme Court — Validity of County 
and Town Bonds, 157. 

Women as Lawyers, 367. 

United States Courts and their Practice 
(by Abbott), Vol. I, 353; Vol. II, 
768. 

United States, Devise to, 775. 

United States Digest (Abbott’s, Vols. 1 
to 14), 134. 

United States Reports (Vols. 91 and 92), 
335; (Vol. 93), 751 

Usage, D. 131, 314, 538, 727. 

Usury, D. 132, 314, 538, 727. 

Usury under National Bank Act, 169. 

Utah Supreme Court Reports (Vol. 1), 

766. 


Vagrant, D. 538. 

Vagrant — Constitutional Law, 369. 
Validity of County and State Bonds, 157. 
Valued Policy, D. 705. 


Variance, D. 182, 314, 538, 728. 
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Vendor and Purchaser, D. 109, 132, 314, 
516, 589, 705, 728. 

Vendor’s Lien, D. 132, 292, 539. 

Venue, D. 539, 728. 

Verdict, D. 182, 314, 539, 728. 

VERMONT. 
Public Schools — Excuse for Non-at- 

tendance, 385. 

Vested Interest, D. 110, 292, 315. 

Vested Remainder, D. 516. 

Virginia Law Journal, 596. 

Vis Major, D. 132, 516. 

Void and Voidable, D. 315, 728. 

Voluntary Conveyance, D. 1382. 

Volunteer, D. 706. 

Von Holst’s Constitutional and Political 
History of the United States, 138. 

Vories, H. M., Death of, 377. 

Voter, D. 315, 589, 728. 
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Wager, D. 315, 706. 

Wages and Disbursements, D. 292. 

Waiver, D. 132, 292, 315, 728. 

War, D. 132, 315, 589, 728. 

Warehouseman, D. 292. 

Warranty, D. 110, 132, 315, 539, 706. 

Washburn, Hon. Emory, Death of, 613. 

Wasuincton TERRITORY. 

Witchcraft, 388. 

Water, D. 517. 

Watercourse, D. 133, 517, 539. 

Way, D. 110, 315, 539, 706, 728. 

Wharton on Evidence, 749. 

White and Tudor’s Leading Cases in 

Equity (by Hare), 765. 

Widow, D. 539, 706. 

Wife. See Husband and Wife. 

Will, D. 110, 138, 292, 315, 517, 589, 706, 
728. 

Winding up, D. 292. 

Wisconsin Supreme Court Reports (Vol. 
39), 147. 

Wisconsin Supreme Court Reports (Vol. 
40), 588. 

Witchcraft, 888. 

Witness, D. 183, 292, 815, 539, 707, 728. 

Women as Lawyers, 367, 375, 622. 

Wood's U.S. C. C. Reports (Vol. 2), 592. 
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Worps, D. 
Act of God, 292. 
All Faults, 133. 
Any Party in a Civil Action, 729. 
Any Process in any Civil Actien, 316. 
Cargo, 707. 
Children, 707. 
Children and their Issue and their Heirs, 
110. 
Commercial Brokers, 316. 
Depraver of the Book of Common 
Prayer, 110. 
Detained by Ice, 133. 
Device, Mark, or Heading, 517. 
Die without Issue, 707. 
Direct Tax, 316. 
Disposing of, 729. 
Drains, Trenches, or Watercourses, 517. 
Due, 110. 
Eating-house, 729. 
Eldest Son, 707. 
Evil Liver, 110. 
Exempted from Taxation from and after 
the first of December, 316. 
Family, 517. 
For Collection, 316. 
Foreign Bonds, 517. 
Forfeiture beyond his Natural Life, 539. 
For your Account, 292. 
Freeholder, 729. 
Free Land or Tenement, 517. 
Goods, Wares, or Merchandise, 133. 
Hotel-keeper, 517. 
Imprisonment for Debt, 729. 
Inn — Traveller, 707. | 
Issued, 110. 
Meeting, 517. 
Money, 539. 
On Account of, 292. 
Owner, 110. 
Palmistry, 707. 
Payable, 517. 
Punishable, 133. 
Receive — Divide, 292. 
Regulate, 729. 
Relation, 133. 
Representatives, 729. 
Reverend, 110. 
Rider — Driver, 292. 
Schism, 133. 
Shipped, 707. 


810 INDEX. 


Wonrns, — Continued. Worps, — Continued. 
Suppress and Restrain, 729. Wilfully, 517. 
Survivor, 110. Within Four Days from the Time, 589. 
To do Justice — Relations, 707. Within Twelve Days After, 138. 
Traveller, 539. Works, Rents, and Rates, 707. 
Until, 729. Work and Labor, D. 729. 
Wholesale Dealers, 316. Work done, D. 110. 
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